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Legal Hermeneutics 

The following discussion offers an investigation into the concept of intention in 
the humanities, in the broadest sense of the word. My main interest is literary 
theory - specifically the approach exemplified and represented by Northrop Frye 
- and legal hermeneutic s. Both are conc erned with human culture and have 
societal, communal and public bearings but as US Supreme Court Justice William 
Brennan has said, "U nlike literary critics, judges cannot merely savor the tensions 
or revel in the ambiguities inhering in the text - judges must solve them." 1 This 
pragmatic requirement in legal hermeneutics was certainly one of the reasons why 
the idea of intention as a guiding principle has been retained in legal 
interpretation, wh~reas, in the absence of this practical demand, the role of 
intention experienced a rapid decline in literary theory as modern and post-
modern theories entered the academic field. But apart from this pragmatic aspect, 
jurisprudence has always been based up on such principl es as righteousness and 
justice, principles attached to ethics, a concept whose role for literature - as the 
"asymmetric counterconcept" of aesthetics - has been the subject of much debate 
in literature and literary theory since the last third of the 19th century. 2 For all 
the differences, however, legal herm eneutics and literary theory are both 
concerned with the interpretation of texts, which alone offers the opportunity to 
compare their respective interpretativ e strategies. In what follows I will first 

1 Quoted in Annabel Patter son, "Intention," in: Critical Terms for Literary Study, eds. Frank 
Lentricchia and Thomas McLaughlin (Chicago: University of Chicago Pr ess, 1995), p. 136. 
2 See Zoltan Kenyeres, "Kerdesek az etikumr61 es esztetikumr61," in: lrodalomismeret (2000/ 4), 
p. 65. 
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discuss literary theory and will proceed on to legal hermeneutics in the second 
part of this paper. 

The concept of authorial intention was largely deprived of its legitimacy and 
banned from literary criticism in the second half of 20th century as an old 
fashioned and simple method which restricts interpretation and which is 
established on a faulty and deficient theoretical basis. As Jeremy Hawthorn has 
remarked, "in the 1950s and 1960s use of the word 'intention' alone was sufficient 
to make many critics reach for their revolvers.'>3 Northrop Frye's theory, too, 
moved along this path and rejected the importance of authorial intention in the 
interpretation of works of literature. 

In Fearful Symmetry, Frye rejected th e noti on that the poet is necessar ily, or 
even could be, the definitive interpreter of himself. Thi s noti on was in line with 
th e basic tenets of th e Kew Criticism, but Frye traced it to Blake's following 
comments on \Vordsworth: "I do not kno"· who wrote these Prefaces - Blake said 
- they are very mischievous & direct contrary to \'Vordsworth's own Practice." 4 

Frye beliewd that "it is a blunder to limit the meaning of art to what the artist 
may be presumed to have intended," for the "artist's intentions are often on levels 
of con sciousness quite unknown to himself." 5 Frye maintained and developed this 
idea in Anatomy of Criticism, where he claimed that the artist is not equipped with 
the tools to unravel his own art or that of other poets and that it is the task of the 
critic to unveil the poet's world of imagination through his creative work. 6 Thus 
it is not very surprising that Frye concluded that "\Vord sworth's Preface to the 
Lyrical Ballads is a remarkable document, but as a piece of Wordsworthian 
criticism nobody would give it mor e than a B plus ."~ 

In his effort to set up the principles of literary criticism, Frye was reluctant 
to use psychological terms, but accepted that "poetry is the product of not only of 
a deliberate and voluntary act of consciousness, like discursive writing, but of 
processes which are subconscious or prec ons cious or half-conscious or 
unconsci ous as well." 8 This was a rejection of Husserlian intentionality, at least as 

3 Jeremy Haw1:horn, A Glossary of Contem pornry Literary Ti..•eory (London: Edward Arnold, 1992), 
p. 119. 
4 Quoted in Northrop Frye, Fearful Symm etry: A Study of \'(lifliam Blake (Princeton U P, 1947), 
pp. 112-113. 
5 Frye, Fearful Symmetry, p . 112. 
6 See Northrop Frye, Anat omy of Criticism: Four Essays (Princeton: Princeton UP, 1957), pp. 5-6. 
7 Frye, Anatomy of Criticism, p. 5. 
8 Frye, Anatomy of Criticism, p. 88. 
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far as works of literature were concerned, since - as it is well-known - Husserl 
believ ed that it is not possible to consider the world ind ependently of human 
consciousness and th at our consciousness always relates to something, since 
consciousness is always a consciousness of something and th e objects of the world 
are correlates of the individu al's intenti on al acts. Frye did not oppose this idea, 
but claimed that poetry is creation, not "an act of consciou sness," and "creation, 
whether of God, man, natur e, seems to be an activity whose only intention is to 
abolish intention, to eliminate fin al dependence on or relation to something else, 
to destroy th e shadow that falls between itself and its conception. "9 This latter 
view echoed th e Critique of Pure Reasa:1, in which Kant stated, albeit in anoth er 
context, that: "Otherwise it would not be the exactly same thing that exists, but 
something else, but something m ore than we had th ought in th e concept; and we 
could not, therefore, say that the exact object of my concept exists." 10 

Frye traced the "intentional fallacy ," the concept that the poet's primary 
int ention is to convey meanin g to th e reader - and that the main obligation of the 
critic is to evoke that intention - to th e failure to distinguish between "fiction and 
fact, hypothesi s and assertion, imagin ati,·t:' and discursive writing." 11 In his view, 
int ention belongs to "discursiw writing ," wher e there must be a valid 
correspondence ben,;e en the words and what they describe. In discursive writing a 
statement is true if it corresponds to the reality which it literally den otes. On the 
other hand, "a poet's primary concern is to produce a work of art [ ... ] in other 
words, a poet's intention is centripetally dir ected. It is directed toward s putting 
words together, not t owards aligning words with meanings. " 12 In brief, the "poet 
may haw intended one thing and don e anot her," LJ or "A snowflake is pro bably 
quite unconscious of forming a crystal, but what it do es may be worth study even 
if we are willing to leave its inner ment al processes alone." 14 

One of the most extreme manife sto s of this line of critical thought, detaching 
the author from the w ork of art, was made by Roland Bart hes, among ot her s 0ike 
Foucault), who claimed that it is an erro r to assume that the re is an author behind 
the text, because such a pre sumpti on delimits the t ext and restricts its 

9 Frye, Anatomy of Criti cism, pp. 88-89. 
10 Quoted in John Hick , ed., Classical and Contemporary Readings in the Philosophy of Religion 
(Englewood Cliffs, N.J.: Pr entice Hall, 1990), p. 449. 
11 Frye, A natomy of Critici sm, p. 86. 
12 Frye , Anatomy of Criticism , p. 86. 
13 F rye, Anatomy of Criticism, p. 87. 
14 Frye, Anatomy of Criticism, p. 89. 
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interpretation by assigning a deciphering activity to the cnuc in place of a 
disentangling process. 15 Barthes' famous statement, that the "birth of the reader 
must be at the cost of the death of the Author," 16 was a logical conclusion in a line 
of thought that may be taken back to Nietzsche. Nevertheless, despite the 
rhetorical power of Barthes' assertion, the argument of a long line of earlier critics 
following the same path, including Frye, stating, for example, that "the author 
brings the words and the reader the meaning" and that "it is the exact description 
of all works of literary art without exception," 17 it is naive to believe that the 
research of intention is a simple or easy hermeneuti c question. The unabridged 
version of the above Frye quote is the motto of E.D. Hirsch's "defence of the 
author" in Validity in Interpretation, suggesting as if Fr ye had been his opponent, 
but Hirsch's attack was more specifically directed against Gadamer. 18 Hirsch 
defines "verbal meaning" as ""•hat the author meant," i.e. "the author's meaning" 
and distinguishes it from "und erstanding, .. ,;,.·hich is th e reader's own constru ction 
of verbal meaning, ''int erpretatio n," ,;,.·hich is the exp lan ation of verbal meaning 
and "significance" "·hich "names a relationship" benveen verbal meaning and a 
per son, who is the reader of the text. 19 Hirsch's book-length study gave complex 
reasons for the necessity of an author-centred approach, countering the 
predominant currents of twentieth century literary theory from Eliot to Derrida 
(opposing the latter in his Aims of Interpretation). One of his key argum ents was 

15 Barthes claims that "[o]n ce th e .-\uthor is rcmo·:td. the claim to decipher a text become s quite 
futile. To give a text an .-\uthor is to impose a lir:,n on th.n t exr, to furnish it with a final signifi ed, 
to close the writing. Such .1 conce ption suits critiusm nr:, T ell, t lle l.1tter then allotting it self the 
imp ortant task of discc•:e r ing the Author (or it s hypo st.ises: s,x ietY, his tory, psyche, liberty) 
beneath the work: "·hen the ,1uth or ha s been found , the text is ·expb1ned ' - victory to the critic" 
(Roland Barthes, "The De.1th oi the Au thor ," in: Image, Music, Tex:, css.n-s selected and tran sLned by 
Stephen Heath [Ne w York: :-.:oc nda, · P ress, 1988), p. 147). 
16 Barthes, p. 148. 
17 Frye, Fearful Symmetry, pp. 417-..\2S. 
18 E. D. Hirsch, Jr., Validity in lnterprc:ar.on (New Haven: Yal e University Press, 1967), p. 1, but 
the same quotation is also cited by Wolfgang Iser, The Act of Re,,ding: A Theory a/Aesthetic Response 
(Baltimore: Johns Hopkins UP, 1978) . For mYestigations int o the opposing views of Gadam er and 
Hirsch, see Peter Davidh h i, "A filol6gia kihivasa az amerikai kritikaelmeletben," in: Filol6gia 
Kozlony, xxx / 4 (Budapest, 1984), pp. 402--c·, and Tib or Fabiny, Shakespeare and the Embl em: 
Studies in Renaissance Iconography and lcono!og;;. (Szeged, 1984), pp . 40-44. 
19 Hirsch, Valid ity in Interpretation, pp. 8 and 2S. For the four catego ri es in Hirsch, see Wend ell V. 
Harris's explanation in Irena R . Maryk, ed ., Encyclopaedia of Contemporary Literary Theory: 
Apprnaches, Scho!an, Te,-ms (Toronto Buffalo London: University of Toronto Press, 1993), p. 360. 
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that to "banish the original author as the determiner of meaning was to reject the 
only compelling normative principle that could lend validity to an 
interpretation." 20 In opposition to D errida and J. Hillis Miller, M.H. Abrams 
struck a very similar tone in "The Deconstructive Angel," claiming th at 
interpretation should approximate what th e author meant. Knowing that Hirsch's 
compelling logic and Abrams' "traditiona l humanistic scholarship" (as David 
Lodge calls it)21 supports the "tradition alistic" side of the debate, it is perhaps not 
utterly wrong to assert that ret aining the concept of the author and of authorial 
intention m ay reveal an underlying system, the very core of that which comes to 
light, and this, in turn, may help solve questions w hich are otherwise utterly 
complicated or cannot be resolved at all. In brief, such methodology may offer 
assistance in seeing things hidd en from the sight of the cr itic, thin gs th at are 
relevant not because they belong to the author but becau se they pert ain to th e 
reader's understanding of what he can see in the text. 

In the light of th e foregoing it is interesting to observe that there was a shift 
in Frye's own view conc erning the question of intenti on in the 1980s. This issue 
did not assume a central role in his thought, but, given his previous conviction, 
one cannot ov erloo k some queer statem ent s scatt ered in his last works. Frye never 
accepted th e imp ortanc e of authorial intention , but th e int enti onality of th e text 
was a concept which he started to invoke. For Fry e, th e point of departur e 
remained to be the text, and not the author, but he accepted the idea of int ention 
wh ich was recreated by and through the text, as if being in the mind of th e text. 
For example, in The Great Code he asserts: "What I am saying is th at all 
explanations are an ersatz form of evidence, and evidence impli es a criterion of 
truth external to the Bible which the Bible itself does not recognise," 22 suggestin g 
that the Bible has its ow n int egrit y and the capability of deciding on such matters, 
or as was for lon g held: "Scriptura Scriptur am interpr etat " or "Scriptura sui ipsius 
interpr es." This concept is repeated in another statem ent, which include s 
reference to the mentality of the Bible 's pr esum ed author as well: "the Bible itself 
could not care less whether anyone finds an ark on Mount Ararat or not: such 
"proofs" belong to a mentality quite different from any that could concei vably 

20 Hir sch , Validity in lnte>pretation, p . 5. 
21 See David Lodge, ed., ,\1odem Crit icism and Theory (London and New York: Longman, 1988), p. 
264. "The Deconstru ctive Angel" is reprinted in the same volume, pp. 265-276. 
22 Northrop Frye, The Great Code: The Bible and Literature (San Diego: A H arvest/ HJB Book, 
1983), p . 44. 
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produced the Book of Genesis." 23 Then again, Frye refers to intention in the 
following sentence: "Once we have realized that the Bible is not primarily literary 
in intention, it may seem curious that it should be so full of figures of speech." 24 

Answering a question posed by a student, Frye said th at it was important to 
respect the religious intenti onality of the Bible, 25 and in the "Hypnotic Gaze of 
the Bible," he said: "Well, I was confronted with the difficulty that the Bible 
seemed to have all the characteristics of literature, such as the use of myth and 
metaphor, and yet at the same time it was clearly not intended to be a work of 
literature." 26 It is clear from th ese statements that Frye thought both of the mind 
of the text and, vaguel y, of th e author of the text, but these scattered remarks are 
insufficient to conclude that he turned towards an int ention-centred approach. 
Th ese assertions merely dem onstrate that he took into consideration some kind of 
intention, whether emanating from and created by the text or deriving from th e 
author; however, there is no doubt that the internal, centripetal world of the text 
cont inu ed to be at the foca l point of his thought, and he did not make a maj or 
revision to his \·iews on intention. 

Th e example of other scholarships where the question of authorial intention 
has not been excluded from the field of research is also suggestive. Not in th e 
sense that the se scholarships managed to solve the question of intention onc e and 
for all in their own hermen eutic s, but in the sense that they demonstrate that this 
question is a very compl ex one, to which no gener al rules can be applied. 

In art history, the claim th at Baroque churches wer e ove r-decorated in order 
to attract attention and thu s help regain people for Catholicism is surely dismis sed 
by most art historians as a commonplace, but not as a statement founded on a 
false theoretical basis. 27 Alois Riegl's analysis of th e origin of the early Christian 
basilica investigates why in early Christian churches th e communal space was 
emancipated by the unusual placin g of the altar in the centr e, and finds th at the 
answer lies in the architect's artisti c \·olition to dir ect th e perceiver's attention 
towards the ceiling and towards the sky above it, suggesting that the believ er's 

23 Frye, The Gma Code, p. 44. 
24 Frye, The Great Code, p. 53. 
25 See "Introduction: an approach, Episode ;(o. 1," in: The Bible and Literature [video series) 
(Toronto: Media Centre, Univer sity of Toronto, 1982). 
26 Robert D. Denham, ed., A World in a Grain o_f Sand: Twenty-Tw o Int erviews with Northrop Frye 
(New York: Peter Lang, 199 1), p. 222. 
27 Th e statement is not trne for count ries where Baroque art was not connec ted to the Counter-
Refor m ation, such as Baroque archit ectur e in England. 
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awareness should be concentrated on the presence which is above, both inside and 
outside of the building. 28 In art history, intentionality, Kunstwollen, is a valid and 
applicable concept, which Laszlo Beke has recently brought into connection with 
Foucault's concept of episteme. 29 Indeed, already Wolfflin defined the essence of 
Kunstwollen as "not everything is possible in any age." Although the concrete 
manifestation of Kunstwollen, according to Riegl, defines individual periods of art, 
his usage of the concept was very broad and he applied it to the individual artist as 
well: "in the age of modern superindividualism, each artist believes that he must 
write a book on his own Kunstwollen, out of the well-founded fear that the public 
would not be able to understand his artistic conceptions from his works." 30 

Gadamer, drawing on Aristotle, distinguished between phronesis, i.e. moral 
knowledge, e-pisteme, i.e. theoretical knowledge and techne, i.e. the knowledge of a 
skill. He saw a connection between phronesis and modern hermeneutic problems, 
and referred to legal hermeneutics as an example of phronesis. 31 Gadamer's 
hermeneutic theory, of course, proceeded to other conclusions, but his analogy 
leads one to the area of jurisprudence, which both in theory and practice accepts 
that an act (action) should be interpreted and judged, at least partially, in 
accordance with the will, or intent, that c:tused it to become realised. In criminal 
law, intention is a concept which distinguishes one degree of crime from another: 
murder is different from manslaughter in that murder is the illegal deliberate 
killing of a human being, whereas manslaughter is the crime of killing a person 
illegally, but not intentionally. Therefore, murder carried out by premeditated 
malice is different from manslaughter by negligence, exactly on the basis of the 
intent underlying it, even if the same axe is used. 

But to move from the corpse to the corpus, it is clear that law must deal with 
other cases, too, where the examination expands from a written text, whether a 
law, a contract or a testament, to the context outside it. The recreation of the 
intention of the lawmaker, the contracting parties or the testator is an essential 
element of judicial systems around the world, which brings the interpreter of legal 

28 See Alois Riegl, "Az okereszteny bazilika keletkezesehez," in: Emlek mdrvdnyb6! vagy 
hom okkobol, ed. Maro,, Lrn,i (Gondolat, 19-6), pp 357-360. IM y translation. I 
29 See Laszlo Beke, "Ctoszo," in: Alois Riegl, 1\J;ivisz,tti!rtineti /anulm tllljOk, ed. Laszlo Beke 
(Budapest: Balassi Kiado, 1998), p. 316. 
30 Quoted in Beke, p. 319. [~1y translation.] 
31 See Hans-Georg Gadamer, lgazsdg es m6dszer: egy filoz6fiai hermeneutika vdzlata (Budapest: 
Gondolat, 1994), pp. 222-240. 
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texts into an extratextual area, back to the intent of the persons who created 
them. But here as well, the issue of int ention is n ot free from debates. 

Ev en in criminal law, intenti on is not necessarily th e primary principle 
deciding the case. The story of th e pub lication of Histriomasti x in 1632 and of the 
cruel puni shment of it s author, th e Presbyterian reformer William Prynne, serves 
as a good example t o illu strate thi s focr. Pr ynn e's book was a severe attack against 
the stage an d all th eat rica ls, includin g those enjoyed or per forme d by ruler s, such 
as Ne ro. The English roya l famil y of the time were fascinated by court pl ays and 
when Prynne 's bo ok was finall y published after seven years of hard work and 
seve ral futile attempts to obtain a licence, Queen He nrietta Maria and her women 
were engaged in reh ears ing a pasto ral pla y for a performance at Whitehall. Among 
other implicit atta cks against the monarch y, Prynne, v.•hether deliberately 
referring to the que en or not, placed in the table of content s of his boo k an 
expression stigmatisin g women actors as "notorious whores." H e wa s imm ediately 
summon ed before th e Star Chamber and was found guilty of the cri me of 
seditious libel. He was condemn ed to stand in the pillo ry, t o have both hi s ears 
cut off (on two sep arate occasion s, first the upp er parts of hi s ear s and later what 
remained of them), to be branded as a seditiou s libeller (S. L.) on both ch eeks, to 
pay a fin e of Pounds 5000 and, to top it all, to life imprisonment. 32 Thi s pitiless 
ver dict was based on his judg es' con\·iction th at " th oughe not in expre ss tearmes , 
yet by exam ples and othe r impli cit means [he argued that] for acteing or beinge 
spectatour s of players or maskes it is just to laye violent hands upon kin gs and 
prin ces. [ ... ] It is said, hee had noe ill intencion, noe ill hart e, but that hee maye 
bee ill int erpret ed. That must not be ,,!lowe d him in excuse? for hee should not 
have wr itte n any thinge that v.'ou lJ be ar [th at] constru ccio n, for hee doth not 
accomp anye his bo oke , to mak e hi s inten cion knowne to all that reads it." 11 Thus, 
the rea sons for Prynn e's sentenc e in 1634 alre ady contained th e principl e which 
becam e one o f the key tenets of m odern lit erary the ory: the text cann ot be 
reduced to the auth or's intenti ons or ,,s Wimsatt and Beard sley asserted: "The 
poem belongs to the public." 14 

32 See, for example, J. DoYer Wilson, "The Pu~:tan At tack upon the Stage," in: The Cambridge 
History of English and Amer ic.zn Literature, Part T,rn], eds. A .W. Ward and A.R. Waller (Cambridge: 
UP, 1910), Vo l. VI, pp . 404-+:s. 
33 Quoted in Patterson, p . 135. 
34 "The Intentional Fallacy," in: David Lodge, ed., 20th Century Lit erary Criticism: A Reader 
(Lond on: Longman, 1972), p . 335. 
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However, legal hermeneutics as a general rule does not dismiss the concept of 
intention, although the extent to which it is taken into consideration and the 
method by which it is used vary from case to case and from author to author. The 
US constitutional debate in the 1980s serves as a good example to illustrate the 
complexity of the question. Whereas Attorney General Edwin Meese attempted 
to define and fix the meaning of the American Constitution by reference to the 
intentions of its framers in 1787, Supreme Court Justice William Brennan 
concluded from the records of the ratifiotion that "all that can be gleaned is that 
the Framers themselves did not agree ;1bout the application or meaning of 
particular constitutional provisions, and hid their differences in cloaks of 
generality. [ ... ] [Moreover] It is far from clear whose intention is relevant - that 
of the drafters, the congressional disputants, or the ratifiers in the states. "35 Yet, 
Justice Brennan firmly believed that the Constitution as a text reveals certain 
intentions - to change society for the better - which are not bound to the 
situation of 1787 but can be extended to later developments, such as the abolition 
of slavery. In this way, Justic e Brennan went as far as to claim that capital 
punishment is the greatest instance of the "cruel and unusual punishment to 
which the Eighth Amendment was directed and that opposition to capital 
punishment is consistent with the amendment's 'essential meaning. "'36 

Today, three basic approaches may be distinguished regarding intention, at 
least as far as the Anglo-American legal systems are considered. The first roughly 
corresponds to the principle laid down in Roman law and does not allow for the 
use of extrinsic evidence unless it is to clarify or explain the integrated writing; 
extrinsic evidence is never admissible when it would contradict the writing for the 
basic principle is that intention inheres in the text. As Charles E. Odgers stated, 
the parties "are presumed to have intended to say that which they have indeed 
said, so their words as they stand must be construed."' 7 The second approach 
focuses on the interpreter. The exaggerated form of this school argues against the 
precedence of written texts and regards the legal interpreter as all-important. This 
concept was advocated in the so-called Critical Legal Studies movement (in the 
1970s in the work of Roberto Unger and Duncan Kennedy), and a more moderate 
and applicable form of this concept is represented by Professor Ronald Dworkin. 

35 Quoted in Patterson, p. 136. 
36 Quoted in Patterson, p. 137. 
37 Charles E. Odgers , The Construction of Deeds and Statutes (4th ed.; London: Sweet & Maxwell , 
1956), p. 21. 
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The third school of legal hermeneutics comprises the "original intent" camp 
thinkers who believe (such as Chief Justice John Marshall or Robert Bork) th at 
texts must be understo od in their original sense. 

The question of intention in civil law can be traced to Roman law, which, 
after a number of debat es taking place before the Corpus Juris Civilis was compiled 
in the 6th century, firmly holds - to a large extent relying on the earlier work of 
Servius Sulpicius Rufu s, Celsus and Paulus - that th e subjective intenti on of th e 
person making a legal statement cannot be taken int o consideration if the 
objective content of the statement is clear. In th e event of any ambiguity in the 
text, however, the true content of the statement can only be established on the 
basis of the intent of the person making the statement. 38 

Since the Corpus Juris Civi!is became the ultimate model for the legal system 
of virtually every continental European nati on , it is not surprising th at th e 
Hungarian Civil Code is in line with the above concept. Section 207 of Act IV of 
1959 on the CiYil Code exp licitly defin es how cont racts and legal statements 
should be interpret ed . It reads as follows (in its litera l tr anslation): "(1) In th e 
event of a dispute, a contractu al state ment shall be int erpre ted in such a way as 
the other part y, in view of the pre sum ed int ent of the person making th e 
state ment and the circumstances of the case, must have construed it in accordance 
with the generally accepted meaning of the relevant words." 19 

But how should this cons truction be made? Th e Com mentary on the Civil 
Code explains that 

it is clear that what must be clarified during the int erpretat ion is what the 
othe r party must have meant by the given statement and th is may be specified 
by assessing 

(a) the generally accepted meaning of th e relevant words; 
(b) all the circumstances of the case; 
(c) the presumed intent oi the person making the stateme nt . 

38 See Andras Bcssen:-·,i, R6mai magdn/og !: A r6maz maganjog az eur6pai jogi gondolkoddsban 
(Budapest & Pees: Dial og Campus Kiado, 2:::0), p. 171. 
39 The or iginal Hun garian text of Secti on 207 of the Civil Co de reads th is: "( 1) A szcrzodcs i 
nyilatko za tot vit a esc tcn C,g,· kc ll ertelm czn i. ahogyan azt a masik fd nck a nrilatkoz<', fclteh cto 
akaratara es az eset koriilmenyeire tekintett el a szavak altalanosan elfogadott jelente se szerint erten ie 
kellett " (CompLEX CD ]ogtd.r, ed. Dr. Laszlo Jablonszky [Budapest: KJK KERSZOV, 02/ 1999)). 
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[ ... ] In judicial practice, however, interpretative questions are often solved by 
investigating th e true transactional intent of the parties - that is of each party -
instead of revealing the intent of the person making the statemenr.40 

It is obvious, therefore, that in judicial practice the text of the law is simplified 
since what the Hungarian Civil Code provides for to be considered is not the 
intent of the party making the statement but his intent as interpreted or presumed 
by the other party. It should be conceded, though, that the original text of the law 
is almost impossible to put into day-to-day judicial practice and some 
simplification seems inevitable . At the same time, it is interesting to note that 
while in literary theory the question of intention is generally rejected as an all-too-
easy approach, in judicial practice it is avoided and simplified as an all-too-
complicated matter. 

Ever since Marcel Duchamp's "F ountain" urinal was exhibited in 1917, the 
nature of art has become incr easingly vagt;e, elusive and indefinable. 41 Instead of 
"what is art?" the question has chang ed into "how do we understand it?" Since 
there are no tangible cr iteria to decide " 'hat :m is - apart from, perhaps, tho se 
based on common sense - classifying or distingui shing betwe en different texts has 
become problematic, and, at the same tim e, irrelevant as well. This change in the 
nature of an: has had a tremendous impact on literary interpr etation, too, and, as a 
result, literary theory today can cope with - in fact it can devour - any text. Such 
title s as "The law as literature" (1961) "Law as Literature" (1984) or 
"Constitutional law as fiction: narrative in the rhetoric of authority" (1995) 
illustrate that law can be read and interpret ed as "literature." But can this situation 
be reversed and "literary" text s interpreted in the context of legal hermeneutics? 
Can the spirit of the law be applied to literatur e to see if the passage between 
literary and legal theory is two-directional? Given that philosophy, history, 
sociology and the other "neighbouring sciences" can be used in the interpretation 
of literary works, the question of la"· may not be so odd as it first appears. Section 
207 of the Hungarian Civil Code seem s to be a suitable provi sion to test this issue, 
for at least tw o reasons: it relates to texts which are similar t o works of literature 
in that they inYoh ·e "authorship " (as th ey are "unilateral statements") and the 
texts concerned are am biguous (as the,· ;ire subject to a debate). 

4'.J Sourc e: CompLEX CD )og:,ir. 
41 This date, like any other, is of course arbitr.1n-. Duchamp staned producing hi s ready-m ades in 
1914 ("bottle rack"), but perhaps it is not an ex.1ggeration to say that no work 1s more singularly 
identified with the transformation of an in the twentieth century than his "Fountain." 
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I NTENTI O N AND INTERPR ETATI O N 

Adapting Secti on 207 of the Hungarian Civil Code to works of literature, we 
reach the following statement: "literary works sho uld be interpreted in such a 
way as the reader, in view •of the presumed intent of the author and the 
circumstances of the creation of the work, mu st have cons trued it in accordanc e 
with the generally accepted meaning of the relevant words." This statement 
contains the "original int ent" or "sensus orig inali s," historic aspect, though in a 
twisted form, viewed from th e then co ntemp orary reader's perspective. In that 
way it bears resemblanc e to canonical criticism, which asserts that the meaning of 
th e Bible derive s from the one- time belie vers, the canoni sin g community, and the 
Bibli cal text can be truly un derstoo d onl y if the interpreter shares th e "sp irit" of 
that community .42 However, if the past ~ense of the stateme nt is chang ed to the 
pr esent tense, the key phrase is "must construe it," w hich does not exp ress an 
imp erative but a logi cal necess it:--, inn,h-ing int erac tion between reader and text, 
and referring to the situati on in which the text is int erpreted in the ideal manner. 
Th erefore, the descr ipt ion is nlid to the :-cader "·ho renders such ideal o r implied 
interp ret::nion and in that way it relates to a reader who can be brought into 
conn ection " 'ith th e "id eal reade r" (Didier Cos te) and the "implied reade r" 
(W'olfgang Iser) . So our hyp oth etical definitio n goes: "a \\'Ork should be 
int erpreted in such a way as th e ideal/ im plied reader, in view of the presum ed 
intent of the auth or and th e circums tanc es of the creation of the work, construes 
it in accordance with th e genera lly accepted meaning of the wo rds." 

This hypothetic al definition is of course not to serve as a "definition" and is 
merely an initial attempt to demonstr.1tc that, despite the important differences 
between the two disciplin es and their respecti\'e sub ,iect-matter, the passage 
between legal and lite rary interpretation is open: lit erary theor y and legal 
hermene utic s ma y venture into the .1re:1 of th e oth er . Thi s is th e point where th e 
o\·erlap between lit erar y th eory and jurisprudence becomes apparent and tangible, 
but also the point where thi s discussio n must end. 

42 See Tib or Fabin y, ·' (; iranyzatok .1 Biblia ertelmezesebe n ," in: Sz6ra btmi az frast: 
lr odalom kntikoi irdnyok l,h,.: i;igei a Biblia ir :dm e'-d.rilm,, ed. Tibor Fabiny , Hc rmeneutikai Fuzetek 3 
(Budapest : He rmen eutik ai Kutat6ki:izpont, 1994), p. 17. 
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