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The Right to Self-Determination of Peoples in Intemational Documents

I. The concept of the right to self-determination

The concept of the right to self-determination ebples is more complicated than it
would seem. The origins of the right to self-det@ation of peoples are as old as mankind,
since the history of mankind is characterized bgtiomous wars and fights for territorial
gains. Initially tribes, then emerging states faugfrs against each other and occupied the
territories of one another.

It would be difficult, however, to find a principtéat could morally or philosophically
underpin why a group of people or the peoples hasright or has more right to live on a
particular territory than others. It could be e$lied that there is not one natural order to
distribute the territories on Earth. For this reagbe discourse about the right to self-
determinatiof of peoples appears throughout the history of aihkind.

Nevertheless, the discourse of the right to seiémeination of peoples has been
brought into the political discussion by the Fref#volution. The idea of nation-state, where
the state represents the personification of thematvas born in the French Revolution and it
was realized in practice via demanding the unificabf those belonging to a homogenous
nation. (This provided political and legal justdioon for the creation of the Italian
Unification.)

The principle originates from the principe des omaaiités (principle of nationality)
which was behind the ideological basis of the magion of German and Italian Unification.
One of the most significant document of those imclvithe right to self-determination appears
for the first time is the Declaration of Independerof the thirteen American colonies of 4
July 1776, the founding document of the United &dtaif America, in which it is regarded an
important right of the people to elect a new autigerovided that the current regime is not
appropriate. ‘But when a long train of abuses asgrpations, pursuing invariably the same
Object evinces a design to reduce them under aesbDlespotism, it is their right, it is their
duty, to throw off such Government, and to provige Guards for their future securityThe
right to self-determination also appeared as acipi@ in Wilson’s Pointsduring the peace
negotiations concluding the World War | in the tivetih century. 1X. A readjustment of the
frontiers of Italy should be effected along clearfcognizable lines of nationality. X. The
peoples of Austria-Hungary, whose place among Himms we wish to see safeguarded and
assured, should be accorded the freest opportioitgutonomous development. Xl. the
relations of the several Balkan states to one anathould be determined by friendly counsel
along historically established lines of allegiame®l nationality; and international guarantees
of the political and economic independence andtdeial integrity of the several Balkan
states should be entered into. XII. The Turkishiparof the present Ottoman Empire should
be assured a secure sovereignty, but the othemadities which are now under Turkish rule
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should be assured an undoubted security of lifeaamédbsolutely unmolested opportunity of
autonomous developmeht.

The Treaties of Paris, which relied on Wilson’sri®ej brought unexpected outcomes.
Central and Eastern Europe have entered into tiramal developed conflicts which has
impacts even these days. The Treaties of Parigantig entailed the outbreak of a second,
major war. The League of Nations was formed in 181%rder to enforce the treaties
concluding the World War I. The Covenant of the duea of Nations also relied on Wilson’s
Points, therefore Article XIX of the Covenant oétheague of Nations deals with the right to
self-determination of people, sovereignty and ireelencé. In spite of Wilson’s Points, the
peace treaties and the League of Nations coulgneotnt the World War 1.

Obviously, it was not only the ‘western world’ whigvas concerned about the right to
self-determination of peoples, but Lenin as welbwdver, Lenin related the right to self-
determination of peoples to the colonial empiresniscolonies (such as China, Persia) and
the states of Central Europe. In his view the righdelf-determination of peoples was a mere
tool for the victory of the world revolutioh.

In all, the western and the Bolshevik model wenailsir in terms of never having been
consistently implemented in practice, since thdovious states deployed the principle as
required by their political interests. This prineipinterrupted the legitimacy of the
monarchies since the monarchies were slowly regdlageother forms.

Following the horrors of the World War I, the vacious states agreed that they should
prevent another world war. As one step to this ¢émely founded the United Nations in 1949.
Article 1 of the UN Charter declared that one o tinain goals of the UN is to develop
friendly relations among nations based on resparcthe principle of equal rights and self-
determination of peoples. Although the UN Chartecldred the principle, it was not vested
with content and definition. Nevertheless, thecatttion of the principle in the UN Charter
was already a large step.

It was clarified one or two decades after the faimh of the UN later that in practice
the right to self-determination was only applicatiethe peoples living under colonial rule.
After ending the World War 11, the so-called ‘demoization process’ has been started and, as
a result, peoples of various colonial territoriesngd their independence. In the first two
decades following the war 66 independent state lteen formed on former colonial
territories, whereas by the end of the ‘60s thele/kde-colonisation has been accomplished.

The 1960 Declaratidnon the Granting of Independence to Colonial Cdestand
Peoples states that ‘all peoples have an inalienddpht to complete freedom, the exercise of
their sovereignty and the integrity of their naabnerritory’ and that ‘All armed action or
repressive measures of all kinds directed agamsendent peoples shall cease’. Although on
the basis of the text of this declaration, the trighself-determination is granted to all peoples,
the resolution of the UN General Assembly of thenaayear interpreted it differentlithe
Resolution 1541 of 1960 adopted by UN General Alslyeprovides for three methods to
exercise the right to self-determinatiodnder this resolution trust territories or noif-se
governing territories are entitled to emerge asowereign independent state, to freely
associate with an independent state or to integvdatean independent state. On grounds of
the two above mentioned resolutions the right tb-dstermination of peoples of colonial
territories are undeniably recognized.

The year 1966 has brought about brand new develaisniier the self-determination,
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as fundamental human right. Both the Internatiddavenant on Civil and Political Rights
and the International Covenant on Economic, Sauial Cultural Rights declare the right to
self-determination to be fundamental right of abples: All peoples have the right of self-
determination. By virtue of that right they freelgtermine their political status and freely
pursue their economic, social and cultural develepgmIt was an unequivocal progress for
the right to self-determination that the right Haeen extended from peoples of colonial
territories to all peoples. On the other hand, dbeenants, again, neither provide definition
nor content for the right. The related issues (aaghow ‘peoples’ should be defined) has not
been settled, and, more importantly, the covenaotsprovide for uniform procedures or
agreements to ensure the enforcement of the right.

UN General Assembly Resolution 2625 of 1970 reiesyahe above provision and
complements it with the right to resistance agaamst forcible action which deprives peoples
of their right to self-determination. Furthermotlge peoples are entitled to seek and to
receive support in accordance with the purposes @mtiples of the UN Charter. The
resolution also declares thatubjection of peoples to alien subjugation, donmoratand
exploitation constitutes a violation of the fundawa¢ human rights On grounds of the
mentioned documents we may arrive to important lesians. Firstly, the right to self-
determination of peoples is a general right: itsdoet apply solely to peoples of colonial
territories buto all peoplesSecondly, the right to self-determination of pesghas a human
right character. Thirdly, the right to self-detenaiion is goerpetualright because its exercise
does not cease at the time of gaining independefoese characteristics, however, has
spurred many debates in international politicsvds already stated in UN Resolution 1514
that the exercise of the right to self-determinatioay not impair the territorial integrity and
the political unity of states. The Declaration @70 reiterated this limitation. Moreover,
following the de-colonization the newly emergedtesarecognized the right to self-
determination as an anti-colonial postulate and ttiel not consider it applicable to the
various groups of peoples living on their territorence, a still ongoing debate was formed
regarding the reconciliation of the exercise of thght to self-determination and the
protection of the territorial integrity of the stat

On the 1975 Conference on Security and Co-OperatiofEurope (CSCE)the
Participating States elaborated political standardbe field of human and minority rights to
ensure the security of Europe, whereas signifigangress has been made concerning the
non-proliferation system. The Final Act of the GCemsince incorporates the political
commitments of the Participating States. The Fiwlconsists of three parts, the first being
relevant for the purposes of this paper. This paricerns issues relating to the security of
Europe, and also deals with the relations betwbenParticipating States and with the so-
called Helsinki Decalogue, the ten principfesegulating the relationship between the
Participating States and its citizens. The eighithcple of the Decalogue is ‘Equal rights and
self-determination of peoples’. Thus the Final Adft the CSCE is another instrument
incorporating this right. Nevertheless, the Finat Aoes not regulate the application of this
right. At the same time, the Decalogue encompasseain rights besides the right to self-
determination which could pose limitations to tlght to self-determination, such as the third
principle of the Decalogue which endorses the Gfability of frontiers”. This entails that the
right to self-determination of peoples may be agplas long as it does not impair the

° From 1994 Organization for Security and Co-operaiin Europe (OSCE)

19, Sovereign equality, respect for the rights ieime in sovereignty Il. Refraining from the threatuse of force
lll. Inviolability of frontiers IV. Territorial inegrity of States V. Peaceful settlement of dispufésNon-

intervention in internal affairs VII. Respect fourhan rights and fundamental freedoms, includingfteedom
of thought, conscience, religion or belief VIII. & rights and self-determination of peoples IX-@xration
among States X. Fulfilment in good faith of obligats under international law
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integrity of territories and frontiers of existirggates. It is clear from the above that the
Decalogue endorses that the peoples enjoy theamtmtomy possible within the state.

Il. Right to self-determination in the judgmentdhaf International Court of Justice
Il.1. The Western Sahara case

Spain, who administered the Western Sahara regidicated from 1970’s that it is
ready to renounce from the territory. Both neighibuy countries, Morocco and Mauritania
endeavoured to gain this territory. The UN GenAssembly requested an advisory opinion
from the International Court of Justice. During firecedure both states highlighted that there
had not been real statehood in this territory ptaothe Spanish colonization. In reality there
was nomad statehood in the territory. Those withmeatary military superiority ruled the
territory. The International Court of Justice foutidht this territory did clearly not belong
either to Morocco or to Mauritania, in spite of flaet that they could exercise their influence
there. According to the International Court of resthe international law does not provide
for specific ways that can be regarded as exercigirthority but various circumstances could
be taken into account to decide this issue. lersain that Spanish Sahara never had the status
of terra nullius, political organisations were ajwapresent, thus none of the states could
rightfully acquire it through "occupatiort®.

[1.2. The East Timor case

Portugal claimed that Australia should have agreetth Portugal and not with
Indonesia concerning the exploitation of the resesirof the continental shelf of East Timor,
the former colony of Portugal, furthermore, the glecof East Timor has the right to self-
determination.

Indonesia did not recognize the jurisdiction of tkeurt in this proceeding,
consequently, the court could not adjudicate up@nnerits of the case. The court affirmed
that the people of East Timor have the right té-determination?

The International Court of Justice also found tihat right to self-determination as it
evolved from the Charter and from United Natioracgice, has an erga omnes character, thus
it is irreproachable. The principle of self-detenation of peoples has been recognized by the
UN Charter and in the jurisprudence of the Couustht is one of the essential principles of
contemporary international law.

The International Court of Justice reiterated trgaeomnes character of the right to
self-determination in its advisory opinion on tlegdl consequences of the construction of a
wall in the occupied Palestinian territdfyit was a major step forward in the development of
the right of self-determination of peoples that thiernational Court of Justice confirmed its
erga omnes character on two independent occasions.

1 C13.Western Sahara case Rec.1975 B8m//www.icj-cij.org/en/case/61 17.01.2017
12.C1J. East Timor case Recueil 198%p://www.icj-cij.org/en/case/847.01.2018
13 C1J. Advisory Opinion on the case of the Paleatinvall caséttp://www.icj-cij.org/fr/affaire/131 17.01.2018
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l1I. Arbitration**

In his works Istvan Bibo investigated several tinties issues of international dispute
resolutions, in particular, the alternative dispuésolution of conflicts of peoples. Bibo
claimed that an optimal procedure should unitesteenents of diplomatic and judicial dispute
resolution. He envisaged the arbitration as impleatéon of such system.

The International Court of Arbitration, which wastablished in 1989 to adjudicate the
dispute concerning the delimitation of maritimeriteries of Bissau-Guinea and Senégal
confirmed implicitly that the right to self-detemaition of peoples is of peremptory nature.
The international law has limited number of peremmptnorms (ius cogens) which only
highlights their significance. Peremptory or iusgens norms enjoy higher rank in the
international hierarchy of norms, compared to noofnsustomary law or the law of treaties.

V. Conclusions

As demonstrated above, the international orgawisatand the international law have
considered the right to self-determination to k&gmificant principle since the World War |
and recognized it as right since 1945. In spitehef endeavours to vest the concept with
content during this time, there is still no uniformterpretation of the right to self-
determination. There is neither a uniform coderotcpdure governing the application and the
enforcement of the right. | believe that the adégueegulation of the right to self-
determination of peoples would prevent mankindufies from various armed conflicts and
consequent casualties.

Adequate regulations of the right to self-deterrtioraof peoples should entail, in my
view, the elaboration of a uniform interpretatiar the concept and, furthermore, a uniform
code of procedureThe UN should be assigned a major role in thererfoent of the right,
although, in order this could properly function,wbuld be also necessary to make the
international organisations, including the UBs politicised The permanent membership of
the UN Security Council should be abolished ofeast, its necessity should be reconsidered.
Nevertheless, the veto right of the Permanent Mesnbkould definitely be revoked. This
step would be necessary to ensure that the resodutif the UN Security Council reflect less
the current political interest of the great powers.

Minorities should be supported in exercising anfibeaing their rights to prevent them
from being victims of genocides or oppression. Titernational community should better
facilitate the dialogue between the original state the people. A preliminary report should
be prepared concerning the prospective consequéhaeshe independence of the people
may entail. This seems necessary especially regattlie cases of emerging states in the last
twenty years where they proved to be incapablalofiaistering their functions on their own.
In such situations, gaining extensive autonomy iwittme original state would be a much
better solution than independence, whereas thiotat integrity of the original state would
remain intact. When peoples are intending to gadependence, more account should be
taken of their economic potential, since it is esisd to foresee whether the peoples could
actually sustain themselves.

Many thought that in the twenty-first century, retlight of globalisation, the right to
self-determination of peoples will become less pramt. This assumption proves to be

14 Arbitration is a method of alternative disputealesion in international law. The parties agreebeobound by
the decision of a third party, who they appoinhjiyi

15 http://epa.oszk.hu/01200/01273/00060/pdf/EPA01Ril8gossag_tavasz-nyar_303-310.pdf 10.04.2018
16 Arbitral Award of 31 July 1989 GUINEA-BISSAU V. SEEGAL (1989 — 1991)
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wrong, since even here, in Europe, where the mgldif the united Europe is in progress
since World War II, independence movements arkrsiil stifled. Even within the European
Union, two independence referenda have taken pladbe past years in Catalonia and
Scotland - in member states which joined the Ewmopegnion decades ago. The Scottish
referendum ended with the pro-independence citibemsg the minority, nevertheless, with
BREXIT there is an ever-emerging discussion thatleaa new referendum would be
necessary. The Catalan issue is going to be oagberda for some time as well. Since states
are not static entities as their territory is sabje continuous change in the course of history,
it would be necessary to re-think the right tosigfermination and remedy the fallacies of its
regulation as soon as possible.
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