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Instrumental Credibility Examination of Testimonies in the New Criminal Procedural
Code

Testimonies play a rather significant role in teeanstruction of the events of the past
and in exploring precise material evidence fordhb¢horities proceeding in criminal cases. It
is not evident that the testimonies of witnessesusipects deliver true knowledge or facts of
the subject of evidence or of the facts esserdiaéveal the right state of facts. Falseness of
the knowledge may originate in misjudgement bub atsthe witness’s or suspect’s deceit to
escape judgment. Instrumental credibility examoranf testimonies, which was effectively
tantamount to polygraph examination may prove arfute the latter. However, some new
measures have appeared in the past decades amigsigolygraph, still, it is questionable
whether these or new measures have led to the nmepiation of the instrumental credibility
examination in the new Criminal Procedural Code.\Bestead of the polygraph. The aim of
this study is to explore the legal surroundings #red historic background of the polygraph
examination, furthermore, to answer the questidsmutathe possible alternatives and their
range of applicability of the polygraph examinatiorcriminal procedures.

l. Introduction of polygraph in domestic criminaiggedures

Domestic history of the polygraph reaches backd@4]to the very first application of
polygraph examination in criminal proceedings. @adjy, it's been used in homicidal cases,
then as the years passed the range of cases gmsv. im the early years of polygraph
examinations critical remarks were mainly concermath the scientific foundation of the
method, on the grounds that it has been labellednasthod of ‘pseudo-science of capitalism’
in the 1960s. According tistvan Krispan the consequence of this approach was that irr orde
to improve its scientific image it was falsely emaplsed that only doctors or psychologists
could perform the examination, and its structurbbracteristics similar to medical or
psychological examinations were also often referi@dn same senseToday, scientific
fundaments of the of the polygraph are no furthgpwted, firstly, due to the growing number
of scientific articles, studies and monographs ighleld worldwide on the polygraph, and
secondly, the time passed (since 1921 when Johsohanas developed the two-channel
method we may call polygrapghyas eligible to make sure that using polygraphréegues is
more of a help than an encumbrance for the invastigy authorities. Now, we may
characterise polygraph examination as the mostspi@gad, the best known and the most
often used lie detecting method, which is luckdgmpared to other evidentiary measures, is
validate% accordingly, thanks to the validating esments completed in the united States of
America:
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II. Statutory provisions and historical backgrouofithe polygraph

Actually, it was the investigative practice thaaphd the regulations of polygraph in
the early 1980s. The examination was completed ueguest, whereas the records taken on
the results were not included in the investigatid@s hence the only aim of using the
measures was to orient the investigafiarhe first statutory provision referring to polygha
examination was No. 40/1987. Decree of Ministryraérnal Affairs (hereinafter: NYUT) on
police investigations of criminal offenses. The NF¥lhas implemented the polygraph
practice established by then, namely, section $&8ed that polygraph may firstly be used
during the investigation of offenses against liédlifig into the authority of county courts.
Seeking for the reasons behind the regulation we state that typically, polygraph has been
used in similar cases abroad at the time as wedl,an the other hand, it is truly ideal for
criminal offenses threatening life due to the ilased fear of the examined person from being
detected. The result of the polygraph examinatoa grave matter, thus the bodily responses
(physiological change of reactions) of the examipedson are more intense to the so-called
critical questions, for example, to the questiorethir if the examined person has committed
the given criminal offense in the course of thecatbed control questions. The polygraph
method is useful for minor offenses as well, butaiely, it best works in case of serious
offenses.

The NYUT has also mentioned that polygraph exanunashould be used in the
course of investigation of criminal offences whéne subject ‘might be the suspect, the
injured party or the witness’ [NYUT section 188]sing the phrase ‘might’ indicates that
generally the suspect should be examined, nevedhelhe possibility to polygraph a witness
cannot be exhausted. Even then, allowing polyge@mination of withesses - suspected to
have committed the offense or assumed to havennaon about it, yet denying all - had
great significance since the polygraph is certaiohe of the most efficient measures to
identify the perpetrator. The examination is expddb assist in the detection of the witness
who might even make an admission after the te'st.nkb coincidence thdtstvan Krispan
admits this realistic prospect, stating that appnately one third of the persons identified as
perpetrators make an admission following the palghr examination in homicidal cases.
Should the polygraph examination have a negatigelteit is still a result, showing that
presumably the witness did not take part in thenicrdl offense because denying the
perpetration of the criminal act seemed to be hoth@sng the usage of the device. Moreover,
the fact that the withess might be subject to ggralph examination has a great significance
in relation to investigating the so-called ‘perp#tr's knowledge’ as well, since during the
course of the second sequences of questions (tkalled concealed information test) the
examiner explores the subject’s bodily reactiongjdestions carrying information that may
only be known by the perpetratbAccording to the method, the body of the examipexson
should only react (change in respiration or blooglspure) if, despite of his denial, he has
information based on direct experiericRelevantly, the examiner focuses on information
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related to the circumstances of the criminal oféee(for example, the crime scene, time of the
offence, way of murder) presumably unknown by thkject during the investigation, since
he couldn’t access the investigation files, theonmfation has not been disclosed by the
detectives or the media. Any physiological chamgthe reactions of the subject to the critical
guestions may only occur if he actually is the pégdor, otherwise his body would not show
any bodily reactions whatsoever. This requirememxipected to be met by the witness easier
than by the suspect, since the latter may gainfgignt sequences of information only upon
the imputation itself. This actually narrows thenga of perpetrator's knowledge oriented
guestions: if he agrees to respond ‘yes’ to theresddd (critical) question (for example
because the detective has revealed that the vi@sibeen stabbed five times) the sequence of
guestions related to the number of stab wounds r&ctipally meaningless, thus the
professional expert releases no further query emtatter. If the suspect of the case is already
determined, the perpetrator identification functafrthe polygraph loses relevance; since the
investigation has reached the stage beyond recssaraie, its primary aim is no longer the
identification of the suspect, but to provide theharity with further evidence in order to
establish the accusation. On the other hand, thgm@ph examination of the suspect may
provide answers to questions whether he has cosunithe criminal offense or not,
eventually, were there any other parties to theeriwhere did he hide the weapon he has
used to complete the criminal act or to find theatoon of the unexposed body. This sort of
information may still be unrevealed by the investigg authority. Consequently, the suspect
might be examined, moreover, polygraph examinatiught as well provide even more
significant results than the testimonies of witresss

Section 188 of the NYUT further stipulated the regment of a preliminary written
consent of the subject to complete the polygragmenation. Primarily, it has established the
guarantees of volunteering and meant an exceptiom the otherwise obligatory expert
survey, since both witnesses and suspects wergedblo participate in the expert survey in
accordance with the stipulations of the Criminadd@dural Code of 1973. However, the main
reason behind the regulation was that completimgpblygraph examination is impossible
without the active cooperation of the subject dytime analysis (taking into consideration the
fact that the subject must not only sit still favuns but he has to answer continuously and
constantly to a series of questions). Should Hetdado so, there are no means of fines or
coercive measures to force the subject to remdinrgit to move his hands, legs, or not to
turn his head. Any of these moves may result inftéileire of one or more sequences of
guestions of the analysis. An undisturbed survesglfitmay not only verify the consent, but
also proves the active participation of the subj&ct

Furthermore, the NYUT has enlisted the statutorgepiions, thusany persons in a
pathological state of mind, or otherwise dazedtHermmore those suffering from vascular or
respiratory diseases may not be examinesiuch exceptions shall apply upon today’s
statutory provisions as well. Finally, the NYUT erdd thatthe results of the instrumental
(polygraph) examination must be included in thesfibf the casethus the conclusions of the
polygraph analysis became part of the documentatiomveying growing significance of the
polygraph compared to the early stages of its ¢htetion to the legal system, even beyond
reasonable measures, since the NYUT has implemetitedinstitution of polygraph
examination amongst the evidentiary measures. MAgtuhis might have led to the short
existence of such statutory regulations, due toceors that polygraph examinations were
declared evidentiary measure by the NYUT, a dednséead of the provisions of the
procedural code. This might have occurred becaws@rovisions of the criminal procedural
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code of 197%" - unlikely to later procedural acts of 199@&nd of 2017 (the new B&)- on
means of evidence were not taxatiiMeans of evidence shall be especially the testinain
the witness, the expert opinion, physical evidedoeuments, the on-site survey, inspection,
reconstruction, presentation for identification atie testimony of the defendaf@l. (1) Be.
1973]. Due to the phrase ’'especially’ the list adans of evidence was not exclusive, thus the
NYUT — amending 1973's Be. as it were — enlisted tbsults of polygraph examinations
amongst the undefined means of evidences. OrderlBid990 of the minister of Internal
Affairs has repaired the statutory issue by overgulthe provisions on polygraph
examinations.

The new attempt for statutory regulations is impeted in the police Act

(henceforth: the Rtv'§, whereas its section 41. stipulates:
‘In the course of the criminal procedure and seamnghfor the fugitive the police may also
analyse the person effected by the case throudhumental (polygraph) examination upon
the preliminary consent of the subject, or of thgal representative of the minor or juvenile
person. Juvenile suspects may not be subject tdygnaph examination.’

Rtv.’s stipulations on polygraph examinations egkated to statutory regulations on
criminal procedures and the warrant of caption.i@nhy to the previous provisions of the
NYUT, the Rtv. also requires a written consent ptiothe examination, allowing the analysis
not only for the suspect but for the witness ad.vielaccordance with the provisions of the
Rtv. the legal representative of the witness urfiderteen and/or eighteen shall be entitled to
give consent to the examination, however their g@lgh examination cannot be completed
during the criminal procedures due to the protobii of both 1998’s Be:The testimony of
the witness may be subject to polygraph examinatoth the exception of witnesses under
eighteen.’[Be. 181. § (4)]) and of the new BéTle testimony of the witness under eighteen
may not be subject to polygraph examinati¢Be. 87. § (2)]). Likely, the act on warrant of
caption orderS that ‘the body conducting the warrant of caption in arde explore the
location of the fugitive may use the measures bfgpaph examination pursuant to control
the credibility of the witness’s testimony upon phier written consent of the subject, with the
exception of witnesses under eightedKortv. 20/A. 8§ (3)] Namely, the Rtv. allows the
polygraph examination of the person under eighteeactically this possibility cannot be
facilitated due to the statutory prohibitions oé tBe. and the Koértv. The previous Kortv. did
not include such prohibition, however, the legisiat has missed to modify the Rtv.
simultaneously with the coming into effect of theanstatute.

Regarding Rtv. me must take note of the expectading, namely, that on the
contrary to the Be. of 1998 the new criminal pragetl code does not include any
prohibitions on polygraphing juvenile offenders.vdgheless, the right practice would be the
exclusion of polygraph examination of the juvemféender upon the prohibition stipulated in
Rtv. Of course, this shall not exhaust the possiitib conduct the polygraph examination of
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the juvenile offender with regards to the fact that the regulations stipulated in the Rtv.
shall be applicable in criminal procedures, but phavisions of Be. shall prevalil, therefore,
since Be. has no prohibitions regarding the polyigrexamination of a juvenile offender, the
instrument may be used. Earlier the State Prosec@tffice gave similar interpretation of the
relation between the regulations of Be. and Rtgarding the polygrapfi stating that
polygraph examination of the witness is not peribies since the allowing stipulations
cannot overwrite the regulations of Be. accordmgvhich only the offender may be subject
to polygraph examination. (At the time Be. did negulate the polygraph examination of the
witness, it only referred to the offender’'s exaniiom)

The aforementioned Be. of 1998. was the first crahprocedural code that regulated
polygraph examinations:
180. 8§ (2)'Without the consent of the suspect, his testinmoay not be examined with the
help of a polygraph.’
182. 8 (2)lt is obligatory to employ an advisor, if the tesony of the defendant is examined
with the help of a polygraph during the investigati
453. § (3)The testimony of the juvenile offender may natelséed by a polygraph.’

Be. has only stipulated the most important rulleat ts that only the adult offenders
would be subject to a polygraph examination, ugartprior consent. The lack of statutory
provisions in the Be. on witnesses has led to latiye disputes on the interpretation. In some
cases, witnesses were subject to polygraph tefstising to the lack of statutory prohibitions
by the Be. and with reference to the allowing psmns of the Rtv., however, as we
mentioned earlier, there were conflicting viewpsjrtbo. It also has to be recognised that Be.
has genuinely broke with the past replacing theiptes practice of employing an expert and
appointing an advisor to conduct the polygraph eration. This alteration pointed that the
primary function of the polygraph examination shibhk the orientation of the investigation,
while previously the obligatory expert participatsohas rather emphasised the evidentiary
role of the instrument. The Be. has been modifiedd11’, when polygraph examination of
the witness became possible in cases of priorigniitancé®. However, regulating the
polygraph examination of the witness amongst thecigp rules have left the issue
problematic, leaving the question whether the vesnean be examined in the general
procedure open. Only a new modification of the'Beould dissolve the disputes over the
interpretation, accordingly, the applicable sectl®i. § (4) of the Be. order§he testimony
of the witness may be subject to polygraph examimaivith the exception of withesses under
eighteen.’Section 182. § (2) of the Be. has been replaceth&yollowing provision’lt is
obligatory to employ an advisor, if the testimoffiyitee defendant or the witness is examined
with the help of a polygraph during the investigati Simultaneously, the provisions on
polygraph examinations have been deleted from pleeial provisions on cases with priority
significance.

The NYOR?® further details the provisions of the Be. relatem polygraph
examinations. Revolutionary enough, NYOR mentiohe tnotion to initiate polygraph
examination, therefore
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‘the offender may initiate polygraph examinationhorhself and/or any other offender of the
criminal case, also the lawyer to his defendant/anto any other defendant of the case.’
[NYOR 128. §] Similarly to the terminology usedtime Be. prior to 2014, the NYOR misses
to refer to the examination of the witness, alsteaves the issue whether the injured party or
the witness is entitled to make the same motiorthasoffender or the defence lawyer
unanswered. 129. § of the NYOR details — amondstroissues — that the offendenay
withdraw his consent at any phase of the proceditieout detrimental consequenceshis

is a significant guarantee: the refusal of the gdph shall not be considered as incriminating
evidence. Furthermore, the NYOR incorporates previpractice, stating thgprior to the
start of the polygraph examination the advisor inie the suspect about the essence and
course of the examination as far as it is allowadthe methodology'[NYOR 130. §]
Namely, besides the requirement on the prior cdnsenfurther guarantee, the examined
party shall be aware of the questions of the latdygraph examination. Already knowing the
guestions, he has to give his consent to the papjygbefore the examiner.

‘The advisor, the necessary technical staff and pleesonnel whose presence is
allowed by law may only be present in the examomatoom’states 130. § (1) of the NYOR.
The practice is that the professional advisor &ed¢chnical staff is actually the same person
who places different sensors of the polygraph ¢imedbody of the subject, he shall expose the
guestions in the course of the examination. It'spaciality if the offender is not a native
Hungarian speaker, in this case an interpreter rhespresent at the examination and the
query must be executed in the offender’s nativguage with the help of the interpreter.
[NYOR 130. § (2)]

Section 132. § of the NYOR provides more detaileavigzions on the minutes taken
by the professional advisor at the examination thase stipulated in the Be.

lll. The new Be. and the instrumental credibiligamination

The new Be. coming into effect on July 1, 2018 Isbahg numerous significant
changes related to the legal grounds of the pobfgr&or example, the new Be. refers to
evidentiary acts instead of evidentiary procedutestitle previously used in the Be. of 1998.
According to Florian Tremmel the section title evidentiary procedures was quoite
adequate, because ‘from the judicial aspects ofamentation it is not advisory to refer to
evidentiary procedures as ‘small procedures’ witihi@ scope of the great procedure of the
criminal proceedings’* Changing the title shall also dissolve the corgrsy that the Be. of
1998 referred to the evidentiary procedure as ativiolual part of the court session,
representing not only the on-site survey or theomstruction as part of the evidentiary
proceedings, but the entire evidentiary course ggdngs before court, starting for example
from the interrogations and includes the introduttof documents as well. This is another
reason in favour of the change. Also, it is therappate accomplishment that 206. § of the
new Be. shall return to the phrase of ‘especialljien stipulating evidentiary means,
referring to the fact that the list of measuresas exclusive as it was in the Be. of 1998, but
opened, so conducting measures other than enlistéde statute is possible and can be
considered as evidence. For example, the investigatt of odour identification conducted
by a police dog shall be considered as one of teasnres of evidentiary procedure, as
stipulated in the ministry’s memorandum to the rizav

régzitésének szabalyairdl
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The widening scope of evidentiary actions is anosignificant change, 206. § of the
new Be. classifies the instrumental credibility aation to the line of evidentiary measures
besides the on-site survey, on-site interrogatitwe, reconstruction, the presentation for
identification and the confrontation. As anotheewdtion from the prior regulations is that the
new Be. does not refer to the polygraph, but ubeshroader definition of instrumental
credibility examination. We may find in the minigs memorandum to the new Be. that the
‘act shall break with the reductionist approximatif the polygraph, creating an opportunity
to exploit further technologies improved for finestrumental monitoring of testimonies.’ If
we focus on actual practices we may find that p@lgh was not the only measure formerly
used in criminal proceedings. Although the Be. @8 only referred to the polygraph, other
‘technologies’ were used as other undefined expedlysis methods (for example, the
graphometer or computer graphometric analysis).riédve Be. attempts to unify instrumental
credibility examinations regardless of the actuaithnod used, furthermore, the professional
advisor shall be interrogated as a witness abautued methodology and its conclusions.
[212. § (2) of the new Be.] In accordance with psens of the Be. of 1998, the minutes
taken by the professional advisor conducting thiygraph examination on his proceedings
and test results become documental evidence, atfteasther hand, the appointed expert has
to address the results of the examination conduayedsing other instrument (for example,
the graphometer) to the appointing authority. Caminto effect of the new Be. shall
terminate such practice, and both the circumstamees the results of the instrumental
credibility examinations can be integrated to thecpdure as witness testimonies, regardless
of the type of the measures used.

As mentioned earlier in accordance with 87. § 2Zhe new Be. the testimony of the
witness under eighteen may not be subject to anumgntal credibility examination. This
hold no novelty whatsoever, however, future dispmftéhe legal interpretation is foreseen as
the new Be. has not prohibitive stipulations regagdhe juvenile offender, yet the Rtv. still
does.

IV. Instrumental credibility examination and theug of indirect evidence

The ministry’s memorandum to the new Be refers mgtrumental credibility
examinations as one of the possible measures mavalgather indirect evidence. It's worth
to analyse whether the expectations of the mirigstyjemorandum are correct. It is insofar
wrong as the purpose of the instrumental credybibkamination is not directing the
investigation since the emphasis is not on gatgezindence, but it's on the orientation of the
investigation as in the primary aim of the polydrap to determine who has committed the
given criminal act. Should we examine recent pcacton the adjudication of polygraph
examinations we find a variety of court decisiobscision No. Bhar.I1.1271/2013/8. of the
appeal court suggests that the court does notstisases itself from reading and including
the results of the polygraph examination into tbert session, acknowledging that it may
confirm a factual data arising from a legal evidgmnyt measure (namely a testimony) as a
concluded fact. On the contrary, Decision No. Bh853/2012/34. of the appeal court refers
that the polygraph does not assist the interpoetatif the evidence (the content of the
testimony) — that can be accessed and learned wtithe polygraph -, it can only effect the
adjudication of the credibility and trustworthinegshe testifying person. However, the latter
may only be considered as an aid assisting thalatientation, as in the testimony is subject
to free adjudication the result of the polygraphraa be considered as evidence. Opinion No.
5/2014. (1X.29.) BK. of the Metropolitan Appeal Gbaonfirms the same approach, declaring
that the opinion of the professional advisor on gwygraph examination shall not be
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considered as means of evidence, not being enlistatie exclusive stipulations of the
effective criminal procedural statute. ‘However,rwanuch to the contrary, its role in
facilitating the investigation is indisputable, kenit may assist to the detection of material
evidence or document or to the interrogation oba witness.” These examples confirm that
the judgement of the polygraph is far from beinpa@nt, and it's even more relevant for
court decisions.

We must definitely say no to the question whethex instrumental credibility
examinations result in direct evidence, since ttedgssional advisor ‘is not able to make a
statement regarding the proof facts, whatever aestshall not considered as evidence any
acts/culpability etc® In case of polygraph examination, the proceedimdegsional advisor
interrogated in line with the witnesses thereto rmaly expose what physiological changes of
reactions he’s experienced on the examined perdoiie vanswering the questions. For
example, did the subject deceitfully denied to heeemitted the criminal action, or did his
body react to questions suggesting that he hasepatpr's knowledge (for example, the
survey results in deceptive response of the sybjeetying the knowledge about the victim
being stabbed}® Nevertheless, it is still a question, whethertdstimony of the professional
advisor can result in indirect evidence. Accordiadgvihaly Toth ‘the most of (but not all)
material evidence, the testimonies of the so-calkstondary’ or ‘hear-say witnesses’,
furthermore, the actions of the offender prior twdathe criminal action and following such
action’ are indirect evidenceé$. Téth classifies the results of the polygraph examimats
indirect evidence, similar tBlorian Tremmel who emphasises that ‘it may constitute a rather
significant evidence if the results of the examuoratapproximately or categorically confirm
the existence of the so-called ‘perpetrator’s kmmlge’ [Taterwissen)® In case of indirect
evidence, the particular evidentiary measure dadsantually reflect to the fact yet to be
proved, but it’s related to other facts of which may infer, deduct or make of the provable
facts in accordance with rules of logic, scientificinciples, practical information and
experiences or by using other proof of facts abéglaon the cas®. When the professional
advisor questions the subject about the item usexmbinmit the criminal action or about the
amount the victim has had with him, and the exathiperson gives a negative response, the
physiological changes of reactions in his bodyddietd by the polygraph) can confirm that
the act has been conducted with a knife and HUFEOB@0was found at the injured party.
Using the instrument, the advisor shall mark thestjons to which he’s got deceptive
responses, so the authority is able to determinbeifexamined person has conducted the
criminal act, whereas he was not honest when bd to deny the conduct or when he has
disclaimed to have known the instrument of the crahaction or his knowledge of the
amount the victim has had with him. The criticaksgtions included in the test contain the
facts to be proven, namely, the facts to be prarerrevealed in such questions (for example,
the body has been hidden and covered in concregg)ges in physiological reactions reflect
the subject’s awareness of such facts. In oneeohtissing person cases the control question
test resulted in suggesting that ‘the lover haedithe missing woman and he was aware of
the location of her body at the time of the exarigm.?’ The critical informations test has
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revealed the way of murder (the woman has beenglad) and the method he’d hide the
body (the subject produced the strongest physesgdanse to the question mentioning ‘buried
under concrete’, but he’s also responded to theadsof ‘buried and hidden in a building’ as
well).?® The relevance of such conclusions of the advisghtrassist and give confirmation
to the investigator who might just suspect murdégheut any actual proof whatsoever, also,
the possible location of the body is yet unknovwreréfore both the detective and the expert
are only guessing (in such cases the aim of the i€lfot control trustworthiness of the
subject but the investigation of the relevant fa§tsinally, the exact location of the hidden
body has been revealed as the result of the pgliigexamination, and as in many other
cases, the body has been found, furthermore, @ssioh has been made as the result of the
test.

V. Instrumental credibility examination and specifiethods

That fact that other instrument are also being uUsedesting the credibility of the
subject therefore justifies that the new Be. refersanstrumental credibility examination
instead of a polygraph tests in criminal procedur@s of other instruments, we must firstly
refer to graphometer and computer graphometricyaisalbut we cannot miss to mention
layered voice analysis (LVA), a method yet not usedriminal proceedings, but a measure
suitable for future utilization.

The introduction of instrumental credibility exaration’s definition to the new Be. is
quite reasonable. We believe that having the paligrexamination or another instrument in
the procedure is justified especially if the crddip of the testimony acquainted by the
authorities is doubtful.

As we have mentioned earlier, exclusively the papd is specified in the applicable
statutory provisions as the instrument of credipiéxaminations, and the lack of regulative
background results that the credibility examinatiaonducted via other instruments are
completed by experts. Mainly, before the coming ieffect of 1998’s Be. the appointed
expert have conducted polygraph examinations, nveredhe graphometer and computer
graphometric examinations as well. Be. of 1998. dwaly specified the polygraph analysis
conducted by a professional advisor, while othstriments — not specified in the act — have
remained in the competence of the experts.

The present practice is rather controversial, sittoe results of the polygraph
examination are recorded in the minutes taken lypitoceeding professional advisor, the
results of the graphometric survey are held ingkpert opinion. At panel discussions the
supporters devoted to other instruments gave a et@ee to the fact that the expert opinion
represents higher level of reputation than theig@pdtion of a professional advisor. We
cannot comply with this viewpoint, since neithee treputation nor the incidence of the
polygraph is weakened by the fact that its resatts conducted ‘only’ via a professional
advisor's examination, similarly, it's irrelevanthether an advisor or an expert handles the
given instrument, since the instrumental credyiékamination should primarily orient the
investigation, regardless of the type of the actustrument used by the authority. For all we
know, the new Be. handles the issue correctly aying the professional advisor to conduct
the instrumental credibility analysis. With the afithe instrument and his special expertise
enable the advisor to determine whether the witoegke offender gives sincere answers to
the series of questions asked. The actual factaeing the professional advisor should
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suggest the court: do not presume that the instmumd tell the proceeding judge whether to
believe to the witness or the offender or not. Tduestion should be determined during the
investigation, the proceeding investigating autiyoand prosecutor should decide over the
application of instrumental help and the utilizatif its results in the given case.

According to 267. § (2) of the new Be. the prosecuatay employ an advisor after the
impeachment for initiating, uncovering and securmgans of evidence. Pursuant to the
above, the advisor may be employed during the qoortedure as well, on the contrary to the
provisions of 1998’'s Be. However, the question stilses: can the instrumental credibility
examination be justified in the court procedure? Neégeve, that the new Be. should have
clarified the controversy and avoid the obscuribatt characterized the Be. of 1998.
According to our opinion, instrumental credibiligkamination should be prohibited in the
court procedures. It should be used accordinglinduhe investigation. Both the witness and
the offender are available during the investigagtemthe sincerity of their statements should
be checked at that stage if necessArpad Erdeistates that ‘the approach of legal science is
evident in relation with courts, whereas considerats the single task of the court and such
authority cannot be devolvetf’ Accordingly, the polygraph (or other instrumental
examination) used in the court procedure wouldraffthis principal, says the author.

Finally, it is worth to take make a short analysistoday’s situation of the instruments
applied and applicable in criminal cases in Hung&y we have previously stated, alike to
worldwide tendencies, polygraph is the most ackedgéd and most current instrument used
for credibility examination purposes. Polygraph tedistory of nearly four decades in
Hungary, and result shows prove conduciveness @firietrument, as it has assisted the
investigating authorities in several cases. Howeawermust not forget the cases that when the
investigation went all the wrong way due polygraptaminations. Enough to remember the
Mor-case where everyone believed that Ede Kaikerstispected perpetrator convicted to a
life sentence by the final and binding decisiontled court did not choose to undertake the
polygraph examination because he was afraid otctete It has only been exposed later that
the only profane reason behind his rejection wasfdwdr of being recognized in conducting
other criminal offences still unknown to the autties. This was not the ‘(de)fault’ of the
polygraph, but of the overrated instrument, regassilof the warning on the principle that
rejecting to give consent to the examination catmtieemed as an incriminating evidence,
many still believed the opposite. Altogether we nwgite that the significance of the
polygraph is unquestionable and both the instruraadtthe methodology of the examination
are up-to-date.

Computer graphometer analysis and graphometer dawenestic history of over two
decades. Specifics of the examination are similahé characteristics of the polygraph test,
with difference that the fear from being recogniaednot detected upon on handwriting,
instead of the changes of specific physiologicactiens. When the subject is asked if he'd
killed the victim he has to put his answer in thenf of pictogram on a sheet placed on a
digital surface, together with the number of theegi question. Should he say no, he should
write a triangle on the sheet, however, the insanthdetects the motion of the pen in air and
if it detects circular motion in the air the expshall take the consequence that the answer
‘no’ is actually a ‘yes’, thus the examined persoight have conducted homicide. The base
of both methods is the recognition that the ‘pramfeven the smallest effects influencing the
nerve system mirror at the examination of the cexphotions of the smallest muscles, the
so-called micromotors. Handwriting is the most asd#le micro-motoric activifif for which
even the classic graphology may be eligible to katecto the general — or in case of specific
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guestions — situational disingenuousness, whilepeenized graphology examination may
increase the accuracy of the metfibBesides the conclusions regarding the credihiffthe
answer further information may be developed by thethod, in case the subject has any
experiences he had passed or gone throtight. is beneficial for both methods that the
examined person might be captured in special psicistate of mind upon the eventual
detection by the instrument, that he might conteesconduct of the criminal act, similarly to
the polygraph examinations. Different from the gpgph, the graphoteric methods do not
require neutral surroundings, and moreover, theghinbe even more suitable than the
polygraph, since both the graphometer and the ctenpgraphometer allow its user to
guestion the credibility specific elements of testimony. If we take the line of questions as
the base of comparison, they use the control quesast and there’s no ground for the
concealed information test.

Layered voice analysis (henceforth LVA) has morantitwo decades of domestic
history. It is more commonly acknowledged in therlothan in Hungary. It's more
commonly used in business, nevertheless, Natioealry Services has made progress to
use the instrument in the past few years. The ndegixamines the voice, taking conclusions
on the sincerity of the said statement or deniak base of LVA is that the instrument is able
to detect the subject’s emotional and stress sthge,changes of these factors upon only
human speech, also showing the cognitive procedofebe speaker, so the motions of
cognition, memories and the mental procedures dé-pieocessing can be followéd.
Emotions have specific sound patterns: if somesraaxious or afraid of something his voice
reflects in different patterns compared to an eamatily neutral state. The same applies to an
uncertain answer. Experts agree that this methgttie suitable to detect which witnesses
have the most accurate information on the condtithe criminal action. However, if the
witness unwittingly works his own imagination iretkestimony presenting his statement as it
were really happened, it may mislead the investgalf it were really suitable to choose the
appropriate witnesses it could definitely make stigations faster and more effective.
Furthermore, the instrument is expected to coritrelsincerity of the subject, and mark the
moment when the subjettan be broken’during the interrogation in order to make a
confession. They also believe that it is suitablevaluate the state of the investigation and to
determine whether the investigating authoritiesuthavait for further relevant and sincere
data. The expectations suggest that LVA should ipecan instrumental method used during
interrogations. The basis of this idea is that Lédes not require neutral environment, and
the number of persons present at the examinatiatsé irrelevant. While closed questions
and closed answergyes’, ‘no’) define the polygraph credibility examination, altte
computer graphometer and the graphometric andlysjshere are no such restrictions at the
voice analysis, therefore, it's allowed to speakearently, also, there are no restrictions
related the person controlling the conversationstaven the member of the authority may
qguery the subject. Consequently, LVA is more likedybe related to interrogation than any
other instrumental methdd Nevertheless, it is a problem that LVA cannot besidered as a
sufficiently validated method, as it is acutelyerior computerized credibility examination
measures, even more so, the latter must face #ikehe of only being used in Hungary, so
test numbers are fractional compared to those efptilygraph. The fact that LVA is being
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used in several countries is definitely an advamtdgpwever, even in foreign countries its
significance falls well short of the polygraph.

Brain fingerprinting might as well be the credibjilexamination method of the future.
The method is based on the fact that the humam lsres memories, and events of
exaggerated stress — like conducting a criminal-aate fixed stronget.awrence A. Farwell
has discovered a ‘mermer’ frequency of the braat th one of the elements of the greater
brain frequency known as P300. AccordindggzterP6czosmuch more accurate results can
be achieved in the field of mapping brain actiwtigith the help of the new brain frequency.
The method explores which part of the brain respsngon the indication of specific effects
(such as odours, pictures or sounds). The partaesible for the preservation of memories is
responsible for the elaboration of the new inforimat*® EEG (electroencephalogram)
sensors are used in the analysis to detect th&ielbecain functions of the subject indicated
by specific stimulus. In case of amérmer’ responsehe examiner concludes that the
information connected to the effect is stored ie Bubject's memory. On the contrary,
irrelevant stimulus does not result imaermer responsé’

VI. Concluding remarks

For the sake of effective law enforcement we muay ©pened to instrumental
credibility examinations, and this openness shatdg solid for both the polygraph and other
instruments as well. Nevertheless, such openness at mean an uncritical approach, we
must point out that there is no such thing as &peinstrument and most probably there will
never be. An instrument is not sufficient if trusblindfolded, but if we realize that it's not
without deficiencies, yet, knowing its limits weeaable to handle its imperfection. Detection
of the specific limits and chances of errors of ploé/graph is at an advanced stage, however,
we cannot accept the same statement regardingioierments. Implementing the definition
of instrumental credibility examination the new Beted for openness, but we should remain
realistic to accept that the alternatives to thiygraph still need some time so they are not
only being used occasionally.

According to the new Be. instrumental credibiligaenination shall remain part of the
investigation, used both during the phase of reamsance and investigation. Although
instrumental credibility examination shall beconmea&t of the evidentiary procedure, its role
shall remain the orientation of the investigati®ummarizing all we may state that the new
Be. has made great step forward in the directioruntdy the statutory provisions on
instrumental credibility examination and to term@athe interpretation disputes
characterizing the issue in the past few years.
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