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Right to a fair trial and the protection of it in the Charter of Fundamental Rights of the
European Union

[. Introduction

The protection of fundamental rights has to beciffit to a greater extent on the
territory of the European Union (hereinafter rederto as ,EU”), in the Member States and in
countries aspiring to access to the EU. In the fiesiod the European Community did not
give emphasis to the protection of fundamentaltsighith regard to economical purpoges,
however from the 1960’s setting further aims ledatdEuropean level of protection. In
scientific literaturethree levels of protectioman be distinguished: protection granted by
member state constitutions, EU fundamental rigdtsl, protection assured by the Convention
for the Pgotection of Human Rights and FundamehRtaedoms (hereinafter referred to as
-,ECHR").

On the basis of historical evolution it can be lessed that in Europe the protection
of fundamental rights is no more merely a natiahatly: internal control is traditionally and
principally the task of Constitutional Courts angpbme Courts, and external control — in a
new and subsidiary way — is the task of the Eunop@aurt of Human Rights (hereinafter
referred to as ,ECtHR”) and the Court of Justiceha European Union (hereinafter referred
to as ,Court of Justice™.However the two courts carry out their activityden different
statutes, but partially alongside similar princgpaheir decisions and the explanations from
the protection of fundamental rights case by caskgave it further meanings.

The right to a fair trial is undoubtedly the mosterred between procedural rights and is
most often asked for interpretation before the €ofidustice. There is no standard definition
of fair trial in Hungary, so it is especially impant to examine the relevant juridical practice
— and the Union relevance of it — in a proceduspleat. In the domestic scientific literature
this fundamental right is interpreted as including right to bring the matter before the court,
impartiality, equality before equality of rightdet requirement of judging cases within a
reasonable time, as well as the right to remedweéver, the elements of the definition of fair
trial cannot be listed taxonomically, for the coetpl procedure has to be examined to find
whether the right to a fair trial is fulfilled ifé given case.
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ll. The relation of the right to a fair trial to & Charter of Fundamental Rights of the
European Union

The Charter of Fundamental Rights of the EuropeaiotJ(hereinafter referred to as
.Charter”) is the statute of the Union protectiohfendamental rights. Article 6 (1) of the
Treaty on European Union (hereinafter referred9or&eU) now provides that ‘[the Union
recognizes the rights, freedoms and principle®sein the Charter of Fundamental Rights of
the European Union [...], which shall have the saegall value as the Treaties’. The Charter
therefore constitutes primary EU law; as such.eives as a parameter for examining the
validity of secondary EU legislation and nationaasure§.The Treaty of Lisbon in respect
of the TEU Art. 6. carried out a real reform: itndested legal force and delivered as an
integral part of the acquis communautaire the foeesiand principals, furthermore it obliged
the EU to join to the ECHR and maintained the systé the previous unwritten rights as a
part of the acquis with a kind of ‘preserving bgabntinuing’ method.The so called general
principles still belong to the first pillar and ameant some kind of common principles of the
constitutional tradition of the Member States ttet be found in every national legal system.
Some principles appear explicitly in the treatiad also in the Charter, but mostly the Court
of Justice declares a principle legally bindfhg.general principle in EU law does not only
support interpretation but they also have a patfiling gaps in the law. The Charter has
become a fully binding legal source of fundamenigihts, which obliges both the EU and
national institutions to interpret these rightsiatordance with the ECHR.

By the time recognizing the legal status of the r@&rathe practice of the Court of Justice
relating to fundamental rights also got strengtdenas year by year more and more
applications for interpreting basic rights in pmaiary ruling procedure are brought before
this court. In this respect examining the elemedéining the right to fair trial that belongs to
procedural rights is desirable with paying speglard to the judiciary practice of the Court
of Justice. Since the attention has paid to thaxeuiural basic right declared in several
international agreemenfsis increasing in the national civil procedureseTprotection of
fundamental rights in the judiciary system meass #he protection of each procedural basic
right during legal actions.

In the Charter Article 47 regulates the right tdaa trial. According to the first
paragraph of this Article everyone whose rights fteddom are guaranteed by the law of the
Union are violated has the right to an effectivenedy before a tribunal in compliance with
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the conditions laid down in Article 47 Everyoneeistitled to a fair and public hearing within
a reasonable time by a previously established ienidgnt and impartial tribunal previously
established by law. Everyone shall have the pdgagilof possibity of the adequate advice,
defence and representation. Legal aid shall beladlai for those who lack sufficient
resources in so far as such aid is necessary tweeaffective access to justice. The Article 47
Par. 2 is based on the Article 6 Par. 1 of the EC#HBugh in Union law the right to a fair
hearing is not confined to disputes relating tal ¢aw rights and obligations: That is one of
the consequences of the fact that the Union isyaraanity based on the rule of law as stated
by the Court in Case 294/88es Verts’ v European Parliamejudgment of 23 April 1986,
[1986] ECR 1339). Nevertheless, in all respectsemttihhan their scope, the guarantees
afforded by the ECHR apply in a similar way to tbeion'? With regard to the third
paragraph, it should be noted that in accordantle thie case-law of the ECtHR, provision
should be made for legal aid where the absenceidi aid would make it impossible to
ensure an effective remedy (ECHR judgment of 9 betd 979, Airey, Series A, Volume 32,
p. 11). There is also a system of legal assistémceases before the Court of Justice of the
European Uniotf Art. 47 Par. 3 ensures effective access to justicehose who lack
sufficient resources in so far as such aid is rezogs

lll. The right to a fair trial in the practice ohe Court of Justice

The Court of Justice interpreted the right to a faal and the elements of it several
times like in some judgments were formed in thé tas years. The aim of this chapter is to
presenting the consequences of these rulings.

In Case C-619/10. Trade Agency Ltd v. Seramico Imass Ltdhe Court of Justice
expounded the following statement. Where the defendrings an action against the
declaration of enforceability of a judgment givendefault of appearance in the Member
State of origin which is accompanied by the cedife provided for by Article 54 of that
regulation, claiming that he has not been serveth whe document instituting the
proceedings, the court of the Member State in wkitlorcement is sought hearing the action
has jurisdiction to verify that the information ihat certificate which is consistent with the
evidence.

Moreover, the Court of Justice expressed that thetof the Member State in which
enforcement is sought may refuse to enforce a jetgmiven in default of appearance which
disposes the substance of the dispute but whick dokecontain an assessment of the subject-
matter or the basis of the action and which lacksagument of its merits, only if it appears
to the court, after aoverall assessment of the proceedings and in ghe df all the relevant
circumstances, that judgment is a manifest andrajigptionate breach of the defendant’s
right to a fair trial referred to in the second agaph of Article 47 of the account of the
impossibility of bringing an appropriate and effeetappeal against it.

In Case C-199/11. Europese Gemeenschap v. Otis NAf #te Court of Justice
examined the definition elements of the right fair ftrial. This judgment stated that the
European Commission (hereinafter referred to as”),E<Cnot precluded from representing
the EU before a national court hearing a civil@ctior damages in respect of loss caused to
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Budapest, 2011, p. 561-562.
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the EU by an agreement or practice prohibited byckr81 EC and now 101 Treaty on the
Functioning of the European Union (hereinafter mefé to as , TFEU”) which may have
affected certain public contracts awarded by varimstitutions and bodies of the EU, there
are no need for the Commission to have authorizdtiothat purpose from those institutions
and bodies. Article 47 of the Charter does notlpoecthe EC from bringing an action before
a national court, on behalf of the EU, for damagea®spect of loss sustained by the Union as
a result of an agreement or practice which has bmerd by a decision of the Commission to
infringe Article 81 EC or Article 101 TFEY.

In Case C-279/09. DEB Deutsche Energiehandels- umdtBegsgesellschaft mbH v.
Bundesrepublik Deutschlaride reference for a preliminary ruling concerres ititerpretation
of the principle of effectiveness in order to atmerwhether that principle requires legal aid
to be granted to legal persons. The referring casits whether EU law and, more
specifically, the principle of effectiveness, mbstinterpreted as meaning that, a national rule
is precluded under which the pursuit of a clainobefthe courts is subjected to making of an
advance payment in respect of costs and under vehiebal person does not qualify for legal
aid even though it is unable to make advance paymemspect of the costs of proceedings
and to obtain the assistance of a lawyer. In tindipinary ruling procedure the Court of
Justice seeks to promote the application of leghlracross-border disputes for persons who
lack sufficient resources where aid is necessasgtore effective access to justice.

The generally recognized right to access to justicaso reaffirmed by Article 47 of
the Charter. The Court of Justice stated in thilgpent that the principle of effective judicial
protection must be interpreted as that meaningithiatnot impossible for legal persons to
rely on that principle and that aid granted pursuarthat principle, it may cover, inter alia,
dispensation from advance payment of the costsradggdings and/or the assistance of a
lawyer. In that connection, it is the national dtudiability to ascertain whether the
conditions for granting legal aid constitute a tamtion of the right of access to the courts
which undermines the very core of that right; weetthey pursue a legitimate aim; and
whether there is a reasonable relationship of ptapwlity between the means employed and
the legitimate aim which it is sought to achieve.

In Case C-93/12. ET Agrokonsulting-04-Velko Stoyanolzpalnitelen direktor na
Darzhaven fond ‘Zemedelie’ — Razplashtatelna aggnke ruling of the Court of Justice is
concerned with the procedural autonomy of the Mensitates. The EU law, in particular the
principles of equivalence and effectiveness andackeréd7 of the Charter, does not preclude a
national rule of jurisdiction which results in cenfing on a single court all disputes relating
to decisions of a national authority responsibletf@® payment of agricultural support under
the EU common agricultural policy. The nationaukas entitled to examine whether this
rule causes difficulty in exercising right derivifrpm Union law.

In Case C-437/13. Unitrading Ltd v. Staatssecretaas #inanciénthe matter of fair
trial occurred to the Court of Justice in connettwath the proving procedure. According to
the Court’s settled case-law, if the judicial revies guaranteed by Article 47 of the Charter
to be effective, on the one hand, the person caedemust be able to ascertain the reasons
upon which the decision taken in relation to hinbased, either by reading the decision itself
or by requesting and obtaining notification of th@easons, so as to make it possible for him
to defend his rights in the best possible conditiand to decide, with full knowledge of the
relevant facts, whether there is any point in hiplging to the court with jurisdictioff. On
the other hand, the court with jurisdiction musvddhe power to require the necessary

14 Case C-199/11. Europese Gemeenschap v. Otis NW-etludgment (Grand Chamber), 6 November 2012.
Article 78.

15 C-437/13. Unitrading Ltd v. Staatssecretaris vamaficién — Judgment (Sixth Chamber), 23 Octobe#201
Article 20.
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information from the authority concerned, in orderget fully in a position in which the
review of the lawfulness of the national decisiorgquestion may be carried out. According to
the point of view of the Court of Justice the righteffective judicial remedy is infringed by
judgments based on facts or documents the partiesne of the parties could not get
information about.

In CaseC-169/14. Juan Carlos Sanchez Morcillo, Maria der@en Abril Garcia v.
Banco Bilbao Vizcaya Argentaria Sthe request for a preliminary ruling concerns the
interpretation of unfair terms in consumer consaatd Article 47 of the Charter. At issue in
the main proceedings provides that mortgage enfoeoé proceedings may not be stayed by
the first instance court. The Court of Justiceestdhat such system of enforcement does not
preclude fair trial. In this judgment the CourtJafstice also refers to it's settled case-law that
the principle of equality of arms, together witm@ng others, the principlaudi alteram
partem is no more than a corollary of the very conceptdair hearing that implies an
obligation to offer each party a reasonable oppatylof presenting its case in conditions that
do not place it in a clearly less advantageoustiposcompared with its opponent. Article 47
in this relation must be interpreted as the co@iffirst instance, which, in its final decision,
may at most award compensation in respect of thmeada suffered by the consumer,
inasmuch as the latter, the debtor against whomtgage enforcement proceedings are
brought, may not appeal against a decision disngskis objection to that enforcement,
whereas the seller or supplier, the creditor sep&imforcement, may bring an appeal against a
decision terminating the proceedings or orderingrfair term to be disapplied.

IV. Conclusions and summary

The judgments of the Court of Justicespnted above they can help national law
enforcement bodies with the interpretation of tightrto a fair trial. There seem to be more
and more cases in which national tribunals reqtlestCourt of Justice for a preliminary
ruling about the application of the Charter. Tham@ntent and importance of these rulings
are very diverse, but they can serve as a guidéin¢he national law enforcement bodies
protecting procedural rights effectively. One o€ thefinition elements of fair trial is that
cases should be heard within a reasonable timgririgiple, the judicial rulings shall contain
an explanation with respect to the right to a fia&l. The right to an effective judicial remedy
is infringed is a judicial decision is based on$aar documents of which the parties could not
ascertain. It was expressed in several judgmentseoCourt of Justice that the principle of
effective remedy can be deduced from the definit@@ments of fair trial and are the
followings: right of defence, equality of arms, higof access to a court, the possibility of
being advised and represented. From the rightfeorarial derives also the possibility that
legal persons can refer to this principle as w&d.artificial persons are also entitled to an
effective remedy not only natural persons are ledtito be exempted of the costs. It is the
duty of national tribunals to decide whether exangpsomebody of the costs does restrict the
right to access to court. It can be a problem res# financial lawsuits that a legal person is
usually profit-making namely when a business asdioti working for profit. Court of Justice
did not make a difference between natural and lpgasons in this relation but there is a
noticeable difference in enforcing demands. In mnpof view the Court of Justice kept
strictly to the matter of dispensation of the cdstanot taking several economical aspects into
consideration.

The Court of Justice expressed alsarthdr right in another ruling stating that the
European Commission is not precluded from reprasgrihe EU before a national court
though this right should be exercised with regarthe rights and freedoms are ensured in the
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Charter. Judicial protection aimed at paying respacUnion law rulings goes hand in hand
with the rule of law. It is declared that it is rioverse with the right to a fair trial — namely
the principals of equivalence and effectivenestir Member States there is only one court
with an exclusive jurisdiction. The efficiency afdicial protection ensured by the Charter
requires the examination held by the national coarevidences, the judgment was based on
whether were obtained with infringement of the tsgbnsured in the Charter.

It is declared that the right to a faial is very diverse containing several elements
that should be examined during the whole procedueeby one and in their entirely as well.
The practice of the Court of Justice is formednglby ruling and is competed with further
meaning. The expanding legal practice helps thsmelt courts in the interpretation of the
Union law.
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