Tamas Notarit

Some Remarks on the Relation between the Early Meglval Bavarian and Alemannian leges

In the present paper a short analysis of use ateelby the compilers dfex Baiuvariorum
and the relation of the Bavariéex to Alemannian laws should be undertaken.

The Alemannianvolksrechtwas left to us in two versions: the older versisrdefined by
research aPactus legisAlamannorumand the newer one agx AlamannorumAlthough Eckhardt
presumed that thBactusis from the ¥ and thelex from the &' c., the difference between the two
versions in time cannot be or can be hardly ckdifivith full certainty. The introductory sentende o
the Pactusrefers to king Chlothar from the Merovingian dytyass lawmaker, however, opinions in
literature are divided as to whether this ruleridtide identified with king Chlothar I (511-561) or
Il (584—629) or IV (717-719). In Schott's opiniorhiGthar | as lawmaker cannot be taken into
account Eckhardt, on the other hand, excludes Chlothaad\Vawmaker as in his point of view this
ruler did not have necessary political power toseato carry out and accept the lawmaking work,
and therefore he considers Chlothar Il as the makérePactus® Krusch claims that Charles Martel
was the maker of the code, and in his opinion QalotV is referred to in the prologue of the code
merely because theaior domudid not, could not have the king’s (sacred) legisation necessary
for lawmaking® On the contrary, Konrad Beyerle takes the staatl @harles Martel was hardly in
need of indicating the name of the last Merovingrater deprived of his actual influence for
legitimisation purpose$Schott considers Chlothar Il being the authorhef Ractus and stresses
that the wording of this code can be compared Wigh of Lex Ribuariaor the later versions dfex
Salicg contrary to that, he tracelsex Alamannorumback to Lantfrid’s lawmaking activity.
Furthermore, the theory of authorship of Chlothasdems to be supported by the fact that the
Council of Clichy held in September 626 or 627 \agtended by forty bishops as well as one abbot
and one deacon (the latter as authorised repreisentand this number of persons is similar to the
data set out in the description in fhactus®

Regarding the final version of theex Baiuvariorumwe can accept Landau’s hypothesis that
the compiler monks must have been the inhabitahtheo St Emmeram monastery located at the
duke’s seat, Regensburg, and that the date ofi@nebetween 737 and 743 is supported by the
ecclesiastical impact apparentliex Baiuvariorumfar exceeding the effect exerted by Bavarian folk
laws? At the same time, we should underline that itlisast impossible to draw any conclusions
that are appropriate in every respect as to theeatitity of thePrologus in other words, its content
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can hardly get us any closer on the merits to ately dating the code of law$On the other hand,
we can agree with Brunner’s hypothesis that cenpairis ofLex Alamannorumand the first two
titles of Lex Baiuvariorumgo back to a lost Merovingian statdteThe first twotitles of Lex
Baiuvariorum on the one hand, constitute an integral wholeims of their structure, language and
the manuscripts left to us, and, on the other hdmedeitles and the provisions dfex Alamannorum

on the Church and the ruler clearly overlap.Thegefd can be made probable that at least these
titles were integrated as a single unit from the firstsithe editors of the code could hardly go back
to the statutes serving as the sources of thetfustitles. Codex EuricianusndLex Alamannorum
every time the code was revis&d.

When addressing the nature of the relation betviiegrmAlamannorunandLex Baiuvariorum
the very first question that arises is whethertthe codes of laws produced mutual effect on each
other or this impact was one-way only or they deden a common prefiguratio.ex Alamannorum
and Lex Baiuvariorumshow similarities in many respects both in thérucure and regulatory
system: the first twditles contain provisions on the Church and the duke,ca gmmber of which—
paying regard to the similarity of the norms—usmikir wordings, which are similar due to the
character of the subject of the regulation onlyjlevhumerous others reveal literal correspondences
as well. In addition to them, it is worth lookingsome passages set out in the rest ofitlles of Lex
Baiuvariorumin order to analyse the nature of their relatimhex Alamannorum?®

Sanctioning sale of a free man constitutes theestioff two loci inLex BaiuvariorumTitulus
nine provides that a person who kidnaps and sdliseaman shall reinstate him in his free standing
and pay fortysolidi to the injured party and fortgolidi to the treasury; however, if he cannot redeem
him, then the thief himself will lose his freeddfiThis provision and.ex Alamannorunapparently
overlap since the latter stipulates that the sehaitl reinstate the sold person in his forstatusand
pay him fortysolidi; however, if he cannot bring him back, then hellsbay twice eightysolidi
when the sold person had relatives or two hundedidi if he had noné?

Titulus sixteen ofLex Baiuvariorumprovides that a person who sold a man born fredl sh
reinstate him in his freedom and pay the injuredyptorty solidi and the buyer the double of the
purchase price; if he cannot bring him back, therstmall redeem him by his blood money by paying
one hundred and sixtgolidi to his relatives, and this calculation shall belega twofold for
women'® This rule overlaps witkCodex Euricianus’ Furthermore, literal overlaps between two loci
of Lex Baiuvariorumis striking as both of them addresses the issugelihg a free person capable
of proving his freedom subsequently, who shall tmibht back to his domicil@educere)and shall

19 Beyerle, Franz: Die siiddeutschen Leges und diewirgische Gesetzgebung, In Zeitschrift der Savigtiftung fiir
Rechtsgeschichte, Kanonistische Abteilung 1929-282. pp.

™ Brunner, Heinrich: Uber ein verschollenes meroveiolges Konigsgesetz des 7. Jahrhunderts, In: Abiliagen zur
Rechtsgeschichte, I., Buhlau, Weimar, 1931, 598—6g1

12 Notari, Tamés: A kora kdzépkori bajor jogrendszérex Baiuvariorum tiikrében, Lectum, Szeged, 2pa4sim

13 Fastrich-Sutty: op. cit. 269. p.

14 | ex Baiuvariorum9, 4 Si quis liberum hominem furaverit et vendidegitexinde probatus fuerit, reducat eum et in
libertatem restituat, et cum XL solidis conponatneun publico vero XL solidos solvat propter pramgdionem,
quam fecit. Et si eum revocare non potuerit, tyrseifur perdat libertatem suam pro eo, quod contibe servitio
tradidit, si solvere non valet werageld parentibesamplius non requiratur

15 Lex Alamannorurd6. Si quis liberum ex terminos vindiderit, revocetreinfra provinciam et restituat eum libertati et
cum XL solidis conponat. Si autem revocare nongpotum widrigildo parentibus solvat. Id est biguaginta
solidos, si heredem reliquit. Si autem heredemrabquit, cum CC solidis conponat.

18| ex Baiuvarioruml6, 5.Si quis ingenuum vendiderit, cum ille suam hablisetrtatem, is qui eum vendiderit, reducat
eum in loco suo et restituat ei libertatem, sicitp habuit, et conponat ei cum XL solidos, exceptod emptori in
duplum pretium, quod accepit, cogatur exolvere.il&imatio dupliciter de feminis servetur. Et sirauvel illam
vendiderit, et illum reducere non poterit, tunc cerageldo conponat, hoc est CLX solidos solvagpigious.

" Codex Euricianug90. Si quis ingenuum vendiderit, cum ille suam probialibertatem, servum aut praetium servi ab
illo, qui vendidit, accipiat ille sibi, quem vinditn fuisse constisterit, excepto quod emptori inwapraetium, quod
accepit, cogatur exsolvere. Haec et de mulierilous& servetur
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be reinstated in his formetatus(restituere libertatemand shall be entitled wonpositio

Lex Visigothorunalso deals with the state of facts of selling freen: it provides that in case
of selling free children the perpetrator shall diveered to the relatives of the injured party as a
slave, who can sell or kill him or can claim thdemption of the sold person from him; however, if
the perpetrator can recover the sold child, thesHal pay only half of theonpositiofor homicide,
failing which he will become a slav&.The structure of the Visigothic norm is the reeeds the
Bavarian provision as far as reinstatability of drgjinal statusis concerned; in accordance with the
Gothic norm the subject of commission can be adabiily, while in accordance with the Bavarian
rule any free man; and the Visigothic rule provitles relatives of the injured party with the option
of either Kkilling the perpetrator or making him lave or compelling him to pay; furthermore, the
penalty to be paid to thigscusis missing from the Visigothic rule. Also, at thpsint, the Bavarian
and the Visigothic rules are in harmony to the eitbat in case the sold person is recovered the
perpetrator shall discharge half of ttmnpositiopayable for homicide—nevertheless, with respect to
this passage the compilers béx Baiuvariorumused the rule that served as a basisLex
Alamannorumas well as a model, which is justified by philatg elements. All this makes it
unambiguously clear that these two provisions efBlavarianexis a mixture oLex Alamannorum
and the Visigothic code, which provides an excelletample of use of sources. With respect to the
correspondences and borrowings raised by Schwitld rggard to the above quoted loci lofx
Baiuvariorum and Lex Alamannorumand the first twatitles of Lex Baiuvariorum Fastrich-Sutty
takes a stand against them in a well-founded masim&e the linguistic identities seem to be
justified owing to the subject of the regulationlyorWith respect to borrowing frorhex Salica
Fastrich-Sutty again takes a stand against it—affhoSchwind wanted to prove direct borrowing
here as well. Fastrich-Sutty’s view seems to beemzell-founded to the extent that identity can be
demonstrated merely with respect to certain phrgeesrally used in Bavarian folk la{si quis/si
aliquis), however, the state of facts béx Baiuvariorumis more differentiated than that bex
Salica® both in its wording and sanction.

In what follows we look at the overlaps betweenfirst two titles of Lex Baiuvariorumand
Lex Alamannorunirst, in an analysis of theapitaon the Church and the duke.

The Bavarian code provides that a person who wanttonate his goods to the Church for
the redemption of his soul will have free rightdi$posal once he has surrendered their share of
inheritance to his sons, and that neither the kig,the duke, nor anybody else shall forbid him to
do so. (This provision distinguishes ordinary esfabm estate in fee and free men from nobles, in
view of the fact that donation of the feud (estatefee) required the king's or the duke’s
authorisation.) He shall confirm by a deed whahhe donated and shall use six or more witnesses,
who shall put their hands on the deed, and, thersHall place the deed on the &ftaand shall
deliver the property to the priest who serves endtven church. From that time onward this property
will be in the ownership of the Church and can berg to any other person only by thefensor
ecclesiaé" as feudal tenure (fieff. The only differences that can be identified_ex Alamannorum

18 ex Visigothorunv, 3, 3.Qui filium aut filiam alicuius ingenui vel ingenysgaverit vel sollicitaverit et in populo
nostro vel in alias regiones transferri fecerit,ibs isceleris auctor patri aut matri fratribusqusi fuerint, sive
proximis parentibus in potestate tradatur; ut iccidendi aut vendendi eum habeant potestatem,saugluerint,
conpositionem homicidii ab ipso plagiatore consatgua id est solidos CCC; quia parentibus vendiit @lagiati
non levius esse potest, quam si homicidium fuiadatissum. Quod si eum es pergerinis ad propria qrdtu
revocare, plagiatir CL solidos, hoc est medietathomicidi, exolvat, aut si non habuerit, und conppripse
subiaceat servituti.

19 Fastrich-Sutty: op. cit. 273. p.

20 Cf. Regula Sancti Benedido.

L Ondefensor ecclesiageeTraditio FrisingensisNr. 156. 190. 194. 200. 372. 406. 408. 412. 438. £55. 658. 661.

22| ex Baiuvariorumil, 1.Ut si quis liber persona voluerit et dederit resasiad ecclesiam pro redemptione animae suae,
licentiam habeat de portiona sua, postquam cuns 8liis partivit. Nullus eum prohibeat; non rex ndla persona
habeat potestatem prohibendi ei. Et quicquid dorigvéllas terra mancipia vel aliqua pecunia, oranjjluaecumque
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compared td_ex Baiuvariorumare as follows. If a person wants to deliver higpprty or himself to
the Church, nobody, neither the duke, nor the cshatl forbid him to do so. In addition to making
the deed, he shall use six or more witnesses, ¢leel dhall be placed on the altar—just as in
Bavarian law—and from that time onward this propevill be in the ownership of the Churéh.

The next provision of.ex Baiuvariorumstipulates that a person (either the donator sr hi
inheritors or anybody else) who wants to bring atioa unlawfully against the property of the
Church or wants to take something of the propefrth® Church will have to face doom of God and
the punishment of the Church, and shall pay thellaequdge three ounces of gold and shall
recompense the Church twofold for the property ngkanith regard to the same state of facts the
Alemannian code provides that a person (eitherdtreator or his inheritors or anybody else) who
wants to take away Church property will have teefdoom of God and (the wording is clearer than
in Lex Baiuvariorum excommunicatioand shall pay the penalty set forth in the lettedonation
and peace money to the treasury and is obligedttorr the property to the Chur€hThis reveals
that in spite of linguistic identities the compsgenf Lex Baiuvariorumdid not copy the text dfex
Alamannorunslavishly since the sanctions are significantifedent in the two texts.

In accordance withLex Baiuvarioruma person who steals Church property shall pay
niungeldq i.e., ninefold redemption on each thing; andafdenies his act, he shall take an oath on
the altar in accordance with the value of the thimigne due to oneaicg together with another
fellow oath-taker due to two or threaicas up to ondremisse and together with three fellow-oath
takers from the above to fotremissesWhen a person steals a greater amount, for exxamaiorse,
0X, cow or any greater value, he shall take an tagkther with six fellow oath-takers; when he
steals something from the church equipment, heliged to pay ninefoldonpositiq i.e., twenty-
sevenfold value; and when he denies the act, Hetaka an oath together with twelve fellow oath-
takers on the altaf Certain parts of the relevant provision lofx Alamannorumare strikingly
identical with the text of the Bavarian norm inner of both content and wording. The Alemannian
code does not mention theft of lower values; inkted immediately defines the sanction of
misappropriation of assets of higher value ownetheyChurch (slaves, servants, oxen, horses, etc.),

donaverit pro redemptione animae suae, hoc pet@pi® confirmet propria manu sua ipse, et testestzht VI vel
amplius si voluerit; inponant manus suas in epa@tul et nomina eorum notent ibi, quem ipse rogavetittunc
ipsam epistulam ponat super altare, et sic tragsaim pecuniam coram sacerdote, qui ibidem servipoSt haec
nullam habeat potestatem, nec ipse nec posterj aigsdefensor ecclesiae ipsius beneficium praestaluerit ei;
sed apud episcopum defendantur res ecclesiae, iguiguud Christianos ad ecclesiam Dei datum fuerit.

% Lex Alamannoruni, 1.Si quis liber res suas vel semet ipsum ad ecclesianere voluerit, nullus habeat licentiam
contradicere ei, non dux, non comes nec ulla pexseed spontanea voluntatete liceat christiano mbieo servire
et de propriis rebus suis semet ipsum redimereqétyoluerit hoc facere, per cartam de rebus s@dsecclesiam,
ubi dare voluerit, firmitatem faciat et testes sek septem adhibeat, et nomina eorum ipsa cartairoeat, et coram
sacerdote, qui ad eandem ecclesiam deservit, salfge ponat, et proproetas de rebus ipsis ad illaoclesiam in
perpetuum permaneat.

24 | ex Baiuvarioruml, 2. Si quis aliqua persona contra res ecclesiae iniumgere voluerit vel de rebus ecclesiae
abstrahere voluerit, sive ille, qui dedit, vel derddes eius aut qualiscumque homo praesumpsepitinms incurrat
in Dei iudicio et offensionem sanctae ecclesia@diti terreno persolvat auri uncias lll, et illass ecclesiae reddat
et alia similia addat, rege cogente vel principaj i illa regione iudex est.

% Lex Alamannoruni, 2.Et si aliqua persona aut ipse, qui dedit, vel ai&nde heredibus eius post haec de ipsas res de
illa ecclesia abstrahere voluerit, vel aliquis hontuiscumque persona hoc praesumpserit facere rriacin Dei
iudicio et excommunicationem sanctae ecclesiadfettam, quod inchoavit, non obteneat et multg tdjaae carta
contenit, prosolvat et res illas ex integro reddafredo in publico solvat, sicut lex habet.

% Lex Baiuvariorumi, 3.Si quis res aecclesiae furaverit et exinde probdussit, de qualecumque rem ’niungeldo’
solvat, id est IX capita restituat. Etsi negareuait, secundum qualitatem pecuniae iuret in altale qua ecclesia
furaverit. De una saica solus iuret de duas saieeklll et usque ad tremisse cum uno sacramentaks;ideinde
usque ad IV tremisses cum tres sacramentales Hret. ampliorem pecuniam furaverit, aut cavalluat bovem aut
vaccam vel quicquid plus valet de IV tremissesnegiare voluerit, tunc cum VI sacramentales iureipse sit
semptimus, in altare coram populo et presbiterca®em de ministerio ecclesiae aliquid furavedtest calicem aut
patenam vel pallam aut qualecumque re de infraestalfuraverit et probatus fuerit, triuniungeldsolvat, hoc est
ter nove restituat. Et si negare voluerit, secundjralitatem pecuniae iuret cum Xll sacramentaleipso altare.
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but it is the above and not church equipment raggrdvhich it imposes twenty-sevenfold
redemption. In case of denying the act, it alsputdites oath to be taken on the altar, togethdr wit
fellow oath-takers in accordance with the valugha stolen things, however, their number is not
specified?’

Lex Baiuvariorumcontains severalapita concerning killing and doing harm to ecclesiastica
persons: one on persons belonging to lower ecskssah orders (subdeacons, lectors, exorcists,
acolytes and hostiariuses), one on priests anddsand one on bishops. A person who abuses, hits,
wounds or kills a subdeacon, lector, exorcist, geglhostiariu€ shall pay the double of what the
statusof the injured party would justify if he were nat acclesiastical person; the same provision
applies to monk&’ In accordance with the Bavarian code, a personinjnces or wounds a priest or
deacon shall pay threefold blood money, a persoa Wilhs a deacon or a priest shall pay two
hundred and three hundredlidi respectively agonpositioto the church where the victim served
and shall pay fortgolidi peace money to the treasdfty.

In accordance withex Alamannoruma person who beats up, mutilates or causes bodily
injury otherwise to a parsdpresbyter parochianusghall pay threefold of theonpositiopayable for
free persons; a person who kills a parson shallspayiundredsolidi to the church where the priest
served or the bishop to whom the parish belorijédberson who causes (bodily) injury to a deacon
referred to regarding priests is obliged to payfolbconpositiq and three hundresblidi when he
kills them?3? The same rule applies to monRdn case of causing injury to the rest of ecclegiab
persons—cantors and lectors as specified in then&tmian code—theonpositio payable for
causei%rsg injury to or killing other members of thelan and an additional one-third part shall be
paid.

The sanction of killing a bishop is quite unique Liex Baiuvariorum the perpetrator is
obliged to pay the king, the people or the bishoplatives as much gold as much the dead bishop’s
clothes cast in lead weigfisHere the code adopts the rate cohpositio customary in case of

27 Lex Alamannorun®. Si quis res ecclesiae furaverit et convictus fueritsolvatur, unamquamgque rem, quam furavit,
tres novigeldos volvat aut servum aut ancillam bovem aut caballum aut qualecumque animal vel astees,
quae ad ecclesiam Dei pertinent. Si post furtunetuns fuerir, ita solvat, ut superius scriptum &itautem negare
voluerit, secundum qualitatem pecuniae ita iuretncsuis sacramentalibus in ipso altare, cui resitag abstulit,
coram sacerdote vel ministro eius, quem pastores@@t iusserit audire sacramentum.

2 See IsidorusEtymologiae?, 12. 13.

9 Lex Baiuvarioruml, 8.Si quis ministros ecclesiae, id est subdiaconuntptem, exorcistam, acolitum, hostiarium, de
istis aliquem iniuriaverit aut percusserit vel pkagrit vel occiderit, conponat hoc dupliciter, dsi@olent conponere
parentes eius. llli, qui sunt ministri altaris Deduplicem conpositionem accipiant, alii autem aegonponantur,
sicut parentes eorum. Monachi autem, qui secundegulam in monasterio vivunt, et illi duplici conorur
secundum genealogiam suam, ut reverentia sit Dgéoetis, qui illi deserviunt.

30 ex Bauvariorun, 9.Si quis presbiterum vel diaconum, quem episcoppsiirochia ordinavit vel qualem pleps sibi
recepit ad sacerdotem, quem ecclesiastica sedigapuon habet, illi iniuriam fecerit vel plagaveritjpliciter eos
conponat. Si eum occiderit presbiterum, solvat C&@idos auro adpreciatos; si aurorum non habet, etoalia
pecunia mancipia terra vel quicquid habet, usquendmpleat; diaconum vero cum CC solidis solvatjsgne ad
illam ecclesiam, ubi ministri fuerunt, episcopo u@gnte et duce cogente, qui in illa provincia somdinati. Et pro
freto in puplico solvat solidos XLX, ut exinde retverentia sacerdotum. Et honor ecclesiasticus comdamnetur
neque praesumptio crescat in plebe.

31 Lex Alamannoruml3. Si quis autem presbyterum parochianum iniuriavexitt fustaverit aut mancaverit vel
qualecumque iniuriam fecerit, in triplum conponatat si eum occiderit, DC solidos eum conponat adt
ecclesiam, ubi servit, aut ad episcopum, de cub@aia fuit

32 Lex Alamannorumil4. Si quis diaconum, qui euangelium coram episcopugit &t revestitus ante altare officium
fungit, si quis eum aliqua iniuria fecerit vel fagerit vel placaverit vel mancaverit, dupliciterrawconponatur; et si
eum occiderit, CCC solidos conponat.

33 Lex Baiuvarioruni, 8.

34 Lex Alamannoruni5. Clerici autem sicut ceteri parentes eorum ita camputur gradu in ecclesia publica lectionem
recitat, vel gratalem vel alleluia coram episcopopublico cantaverit, et aliqua iniuria passus filesicut superius
diximus, conponatur, quomodo parentes eius conptonagt tertia pars super haec addatur in conpasiém.

% Lex Baiuvariorunm, 9.
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homicide in pagan practice, that is, the weighthefvictim measured in gold. The Alemannian code
punishesniuria caused to, mutilation and beating up of the bishpghreefold of theconpositio
payable for other members of the bishop’s clan,lalidg of the bishop by theonpositiopayable to
the king or duke or possibly to the diocese in aafskilling the duke—in other words, the code
handles the bishop and the duke almost identicadlydignitaries® It should be noted that the
Bavarian code determines the amounts of ¢bepositio payable in case of causing injury to
ecclesiastical persons moving from higher to lodignitaries while the Alemannian code the other
way round.

Lex Baiuvariorunsets detailed provisions on the services and tixbe discharged by serfs
and slaves as well: as part of that it specificedigulates payment of tithe, pasture money as agell
allowances to be made for flax, honey and pouliy forced labour carried out by transportation of
goods, cultivation of land, construction and repaarks or lime-burning for a period equal to the
hours spent with work done on one’s own land, iteree days a week. Compared to it, the
provision ofLex Alamannorunis of a much smaller volume and is different imtemt; they overlap
merely to the extent (owing to the subject of tegutation) that work to be performed on Church
land takes three days a we&kBased on that it cannot be made probable thapdssibility of
borrowing should be positively reckoned with.

Concerning performance of work on Sundax Baiuvariorumprovides that a free man who
performs serf’'s work (physical work) on Sunday §oxen to a carriage, drives a carriage) shall lose
the ox on the right-hand side; a person who caoigsagricultural or other serf’'s work on Sunday
shall be chastised once or twice. And if he fallsimprove’ even after that, he shall be beateraby
stick fifty times, and if he commits the act thdteaas habitual offender, he shall lose one-tbird
his property. Should he nevertheless fail to disocoe this conduct, he becomes a slave. If the
perpetrator is a slave, he shall be punished birigean the first occasion and is punished to luse
right hand on the secoridWith respect to the same issue the Alemannian poolddes that a free

% |Lex Alamannoruni2. Si quis episcopum aliquam iniuriam fecerit vel pleerit vel fustaverit vel mancaverit, omnia
tripliciter conponatur, sicut et ceteri parentesigiconpositionem habebunt. Haec si melius dicasiast et duce ita
in omnibus eos conponatur; et si occisus fueritutsiet illum ducem ita eum solvat aut rege aut daaé ad
ecclesiam, ubi pastor fuit.

37 Lex Baiuvarioruml, 13.De colonis vel servis ecclesiae, qualiter serviagitquale tributa reddant. Hoc est agrario
secundo estimationem iudicis; provideat hoc iudsouadum quad habet donet: se XXX modiis 1l modwmeet, et
pascuaria dissolvat secundum usum provinciae. Aemtles legitimas, hoc est pertica X pedes habentémetticas
in transverso, XL in longo, arare, seminare, claedeolligere, trahere et recondere. A tremissesguisque acola
ad duo modia sationis excollegere et recondere wedeseminare, collegere; et vineas plantare fedaopaginare,
precidere, vindemiare. Reddant decimum fascemnae dle apibus X vasa, pullos 1V, ova XV reddantaRatos
donent, aut ipsi vadant ubi eis iniunctum fueritgarias cum carra faciant usque L lewas, amplius monentur. Ad
casas dominicas stabilire, fenile, granica vel irecuperanda petituras rationabiles accipiantgaando necesse
fuerit, omnino conponant. Cance furno, ubi properda, ligna aut petra L homines faciant; ubi lonfyesrat, C
homines debeant expetiri, et ad civitatem vel ddmai ubi necesse fuerit, ipsam calcem trahanterviSautem
ecclesiae secundum possessionem suam reddanatribpera vero Il dies in ebdomada in dominico apey Il
vero sibi faciant. Si vero dominus eius dederitlmses aut alias res, quod habet tantum serviamntum eis per
possibilitatem inpositum fuerit; tames iniuste neem obprimas.

3 Lex Alamannorun22. Servi enim ecclesiae tributa sua legitime reddaunindecim silcas de cervisa, porcum valentem
tremisse uno, panem modia duo, pullos quinque,viyiati. Ancillae autem opera inposita sine negbeéiciant.
Servi dimidium sibi et dimidium in dominico aratimureddant; et si super haec est, sicut servi e@dési ita
faciant tres dies sibi et tres in dominico.

39 Lex Baiuvariorumi, 14.Si quis dominico operam servilem faecerit liber borai bovem iunxerit et cum carro
ambulaverit, dextrum bovem perdat; si autem sedafgzrum vel collegerit aut messem secaverit allegerit, vel
aliquid opus servile fecerit die dominico, corripia semel vel bis. Et si non emendaverit, rumpalkonso eius L
percussiones. Et si iterum praesumpsit operareddiminico, auferatur de rebus eius tertiam parterh.sEnon
cessaverit, tunc perdat libertatem suam et sits®rqui noluit in die sancto esse liber. Si serautem, pro tale
crimine vapuletur. Et si non emendaverit, manumtetax perdat, quia talis causa vetenda est, quaanbad
iracundiam provocat et exinde flagellamur in fruggbet penuria patimur. Et hoc vetandum est in dimidico, et si
quis in itinere positus cum carra vel cum nave,gs&t die dominico usque in secunda feria. Et sieritl custodire
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man who dares to perform serf’s work on Sundayl flsathastised by beating on three occasions—
to be more precise: until the third occasion; aftext, he shall lose one-third of his property, ,and
finally, his freedont It can be deduced from the usage of the textseofwo codes and sameness of
the sanctions (corporeal punishment on severalsamts, confiscation of a part of property, making
one a slave) that these provisions were adopted the Alemannian to the Bavarian code or they
have a common source.

The provision olex Baiuvariorunstipulating that a person who incites rebellionhea army
of the king or the duke of the province that letmlshe death of others shall pay six hundsetidi
conpositioand should be grateful to the king or the dukesfmaring his lifé' seems to overlap with
the Alemannian code. In accordance witgx Alamannoruma person who instigates uprising in his
own army where others are killed shall be punidinedonfiscation of property and shall suffer death
or shall go into exil&® Yet, provisions overlap in content rather tharglsage as the Bavarian code
discusses the state of facts in more details, aoddes that the perpetrator shall pay blood money
on the killed persons as well, and shall pay sikdnedsolidi to the treasury—on the contrary, the
Alemannian code punishes the perpetrator by caitfst of his total property. The Bavaridex
leaves it to the king’s or duke’s discretion to wsp capital punishment, however, the Alemannian
code stipulates that it is mandatory to imposeldpanalty (or exile). It is important to mentiorath
both codes of laws discuss theft committed in thmyabut as part of that the Bavarian code (in
addition to underlining stealing harness as an @@ndistinguishes perpetrators in frggatusfrom
those in slave’status(punishing the latter by cutting off hands andftirener by fortysolidi penalty
and obligation to return the stolen thingShereas the Alemannian code differentiates thee'duk
army from the king’s army as place of commissiorg atipulates ninefol¢hovigeldo)redemption in
the former and twenty-sevenfaftles novigeldo)n the latter cas®'

Lex Baiuvariorumprovides that an heir apparent to the throne vebels against his father,
that is, wants to throw him off the throne—althougs father (and here the code provides a detailed
list) is still able to rule, in other words, cannadister justice, go to battle, pass judgment an th

praeceptum Domini, quia Dominus dixit: 'Nullum opservile facias in die sancto, neque tu, nequeusetuus,
neque ancilla tua, neque bos tuus, neque asinus, tuegue ulla subiectorum tuorum’, et qui hoc ineite vel
ubicumque observare neglexerit, cum Xll solidis dannetur. Et si frequens hoc fecerit, superioratesatia
subiaceat.

0 Lex Alamannorun38. Ut die Dominico nemo opera servile praesumat facguéa hoc lex prohibuit et sacra scriptura
in omnibus testavit. Si quis servus in hoc vitieeimtus fuerit, vapuletur fustibus. Liber autem guoatur usque ad
tertium. Si autem post tertiam correptionem in Wit inventus fuerit et deo vacare die Dominicaleserit et
opera servile fecerit, tunc tertiam partem de héetdm suam perdat. Si autem super haec invener#,fuit die
Dominico honorem non inpendat et opera servile rieceinc coactus et probatus coram comite, ubictidux
ordinaverit, in servitio tradatur et, qui noluit @evacare, in sempiternum servus permaneat.

1 Lex Baiuvariorum2, 4.Si quis in exercitu, quem rex ordinavit vel duxpdevincia illa, scandalum excitaverit infra
propria hoste, et ibi homines mortui fuerint, conpbin publico DC solidos. Et quis ibi. aut perciosges aut plagas
aut homicidium fecerit, conponat sicut in lege hahmicuique secundum genealogiam. Et ille homo, hgec
commisit, benignum inputet regem vel ducem suumi,\8tam concesserint. De minoribus autem hommyitsi in
hoste scandalum commiserint, in ducis sit potestatalem poenam sustineant. Et ille usus eradicared, ut non
fiat. Solet enim propter pabula equorum vel progeurias, ubi foenum vel granum inveniunt. Hoc rdtan est, ne
fiat, ut si quis invenerit pabulum vel ligna, tdliguantum vult, et neminem vetet tollendi, ut pss scandalum non
nascatur. Si quis hoc ausus fuerit facere vel aditrere aliquid, quod facere lex vetat, ille tustjnventus fuerit,
coram duce disciplina hostile subiaceat, vel ammite suo, id est L percussiones accipiat.

%2 Cf. Lex Alamannorun26, 1.Si quis in exercitu litem commiserit, uta ut cumnobre populus concurrat cum armis, et
ibi pugna orta fuerit inter proprium exercitum, aliqui ibi occisi fuerint, ipse homo, qui hoc comsifiaut vitam
perdat aut in exilium eat, et eius res infiscentupublico.

*3 Lex Baiuvariorun2, 6.Si quis in exercitu aliquid furaverit, pastoria, fiatro, freno, feltro vel quecumque involaverit
et probatus fuerit: si servus est, perdat manussdaminus vero eius ipsam rem, si habet, reddaaug&m liber
homo hoc fecerit, cum XL solidis redimat manus setaguod tulit reddat.

“ Lex Alamannorun®7, 1-2.Si quis in exercitu, ubi rex ordinaverit exercituaiiquod furtum fecerit, novem vicibus
novigeldos solvat, quidquid involatus fuerit. Steaa dux exercitum ordinaverit, et in illo fiscoaplid furaverit, tres
novigeldos solvat; et si iurare voluerit, secundgualitatem pecuniae iuret.
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people, ride a horse as a man, throw his weaporerpolly, is not blind or deaf and can fulfil the
king’s orders in every respect—shall be deprivediisfright of succession to the throne and itis le
to his father’s discretion to exile him or not orlét him get some kind of share of inheritanceajut
mercy. His brothers are not obliged to give himthmg either, and if he survives his father as the
only son, it is left to the king’s discretion tovgi him his inheritance (i.e., the duke’s dignity)to
somebody els& Lex Alamannorunregulates this state of facts quite similarly, amtlerlines
liability of ill advisors concerning the revolt tiie heir apparent to the throne and the circumstanc
that the duke should be in possession of his mileompetencies so that the revolt of the heir
apparent to the throne could be considered a cridmethe other hand, in relation to exercising
ruler’s tasks the Alemannian code does not refahéoactivities that can be read in the Bavarian
code but contents itself with stressing leadingdhay and riding a horse. In accordance with the
Alemannian provision, the duke is entitled to exleuhis son from succession and can at its
discretion exile him, and his brothers are notgdali to give him any share of their father’s estate.
Should the revolting heir apparent to the throndghgeonly successor who survives his father, it is
subject to the king’s decision whether he puts birsomebody else in power—if (this stipulation is
not included in the Bavarian code) he throws himtgethe ground at the king’s feet to beg for his
duke’s dignity?® The provisions of the two codes on identical scibige undoubtedly related to each
other since the regulation and the character ofspament is identical, however, direct philological
correspondence (usage or sequence of sentenceshatcghow any closer correspondence.

It is somewhat different how the two codes regutaiggering off discord or fight in the
duke’s court—scandalumin the usage oLex Baiuvariorumandpugnain Lex AlamannorumThe
Bavarian code stipulates compensation for the dantagised and payment of fodplidi to the
fiscusand provides that if the perpetrator is a slavstel lose his right harif.On the contrary, the
Alemannian code sets forth threefold compensatoithfe loss caused and payment of ssdiydi to
the treasury®

In case of theft committed in the duke’s couex Baiuvariorumstipulates threefold of the
usualconpositioof theft (i.e., threefold of the compensation lné hinefold value), in other words,

5 Lex Baiuvariorum2, 9.Si quis filius ducis tam superbus vel stultus fyel patrem suum dehonestare voluerit per
consilio malignorum vel per fortiam, et regnum eddferre ab eo, dum pater eius adhuc potest iudicaontendere,
in exercitu ambulare, populum iudicare, equum @t ascendere, arma sua vivaciter baiulare, nohsesdus nec
cecus, in omnibus iussionem regis potest implanat se ille filius contra legem fecisse et de Héete patris sui
esse deiectum et nihil amplius ad eum pertineradaltatibus patris sui. Et hoc in potestate pasis erit, ut exiliet
eum si vult. Nihil aliud habeat potestatem, nisi pgsericordiam pater eius dare ei voluerit. Etsipervixerit
patrem suum et alios fratres habuerit, non demi@tionem, quare contra legem peccavit in patremnsukt si ille
solus heredes eius supervixerit patrem suum, i gt potestate; cui volt donet, aut illi autexit

% Lex Alamannorun35, 1-2.Si quis dux habet filium contumacem et malum, efoéllare conetur contra ipsum patrem
suum per stultitiam suam vel per consilium malohominum, qui volunt dissipare provinciam, et hdstilsurrexit
contra patrem suum, dum adhuc pater eius potegtegtilitatem regis potest facere, id est exercitguibernare,
equum ascendere, utilitatem regis implere, etdikius eum vult dishonorare aut per raptum regniua possidere,
non obtineat quod inchoavit. Et si pater eius eueenit et aprehendere potuerit in sua sit potestatat exiliet eum
de provincia, aut ubicunque transmittat eum, agi ®omino suo; et de hereditate paterna ampliuseach nihil
pertineat, quia inlicitam rem contra patrem suurgitfeEt si fratres habuerit, ipsi fratres inter gger voluntatem
regis dividant hereditatem patris eorum; illi autenui rebellavit contra patrem suum, non dent porém inter
ipsos. Et si amplius non fuerit, nisi ille unus; gebellavit, tunc illa hereditas, quam ille dux t, post mortem
eius in potestate regis sit, cui vult donet, aliifilio ducis, qui rebellavit, si potuerit per sétium hoc ad pedes regis
conquirere, aut si alii vult dare, in sua sit pdegs.

" Lex Baiuvariorum2, 10.Si quis in curte ducis scandalum commiserit, utpibgna fiat per superbiam suam vel per
ebrietatem, quiquid ibi factum fuerit, omnia secumdlegem conponat, at propter stultiiam suam irblico
conponat solidos XL. Si servus alicui est, qui he@mmiserit, manus perdat. Nullus umgquam praestumaurte
ducis scandalum comittere.

“8 Lex Alamannorun33. Si quis in curte ducis pugnam commiserit, et iamubr ortus fuerit, et concursio populi facta
fuerit per eius commissum, quidquid ibi factum fuger concursum eius, qualiscumque homo neglerer@iquid
contra legem fecerit, tripliciter conponat. llle #@®m, per cuius vocem vel opera haec contentio furémit, LX
solidos in publico conponat.
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twenty-sevenfold compensation. It should be addtwed the code does not set @xjpressis verbis
that the act should be aimed against the duke’peptp but specifies the duke’s court as place of
commissiort The regulation of.ex Alalamannorunis similar to it to the extent that it stipulates
three times ninefold compensation, however, it gles for theft of things belonging to the duke,
i.e., owned by the duke rather than theft commiitettie duke’s cour®

In case of contempt of the duke’s orders or thécattbn sent by him (for example, seal or
ring) Lex Baiuvariorumstipulates payment of fifteesolidi to the treasury* on the contrarylex
Alamannorumdetermines twelveolidi as penalty? It should be noted that in several cases when
Lex Alamannorunorders payment of twelveolidi conpositio this sum consistently amounts to
fifteen solidi in the Bavarian cod¥.

Lex Baiuvariorum—and the Council of Ascheith—provide that juridical assemblies,
placituns, shall be held at the beginning of the given mantfifteen days latet> on the contrary,
Lex Alamannorunstipulates thaplacita shall be held weekly or, in more peaceful timesdaikly>®
Consequently, although both codes of laws regullegesame issue, no overlap in content or language
can be demonstrated.

With respect to the use of sources by the compdétbe Lex Baiuvariorum especiallyLex
Alamannorummost probably what we need to presume is notmgract produced by the two codes
on each other but a common antecedent (presumiahythe Merovingian period) which was used
by the editors of both codes.

9 Lex Baiuvariorum2, 12.Si quis infra curte ducis aliquid involaverit, quidomus ducis domus publica est,
triuniungeld’ conponat, hoc est ter nove conpolila¢r homo. Servus vero 'niungeldo’ solvat aut maperdat. Et si
aliquid invenerit in curte ducis quasi per negleutiacere, et eum tulerit et super noctem celavéritj reputetur:
in publico XV solidos conponat.

0 Lex Alamannorun®2. Si quis de rebus, quae ad ducem pertinent, alifuigtus fuerit, ter novigeldos conponat et ibi
fredum non reddat, quia res dominicae sunt etitritgdr conponuntur.

®1 Lex Baiuvariorum2, 13.Si quis iussionem ducis sui contempserit vel sigrguale usus fuerit dux, transmiserit, aut
anulum aut sigillum, si neglexerit venire aut fagequod iussus est, XV solidos per neglecto dongallico, et sic
impleat iussionem.

2 Lex Alamannorun®8, 1.Si quis sigillum ducis neglexerit aut mandatum sighum, qualecumque mandavit, XII
solidis sit culpabilis...

3 See e.gLex Alamannorur6, 4.

>4 Cf. Synodus Aschhaimendis.

%5 Lex Baiuvariorun?, 15.ludex vero partem suam accipiat de causa, quancawiti de Il solidis tremisse accipiat; de
VI solidis Il tremisses accipiat; de IX solidis unwsolidum accipiat. De omni conpositione sempeenam partem
accipiat, dum rectum iudicat.

% Lex Alamannorun36, 1.Ipsum placitum fiat de sabbato in sabbatum, autlicgia comes aut centenarius voluerit a
septem in septem noctes, quando pax parva esbiingia; quando autem melior, post XIV noctes ¢@atventus in
omni centena...
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