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Balance of Various Values in the Conciliation

I. Civil conciliation in Japan

In Japan, there is an Act on Promotion of UsAltérnative Dispute Resolution (Act
No. 151 of December 1, 2004). The system of the ABDRsed by this ADR Act. In this
report, | would like to focus on the civil mediatidhat is one of the ADR. When | explain
Civil mediation a little more in details, the coumokered civil mediation is called "Civil
Conciliation" and it's distinguished from the prieanitiative civil mediation.
The following rule stipulates the purpose of this a

Article 1 of the ADR Act (Act No. 151 of 2004)qorides that, “Owing to the changes
in the social and economic climate at home and ahralternative dispute resolution
(procedures for resolution of a civil dispute betweparties who seek, with the involvement
of a fair third party, a resolution without usintigation; the same shall apply hereinafter) has
become an important means of achieving prompt ¢espsolution based on the specialized
expertise of a third party and in accordance with dctual facts of the dispute. Bearing such
in mind, the purpose of the Act on Promotion of W§&lternative Dispute Resolution is to
provide for the basic concepts of the Act and Fa tesponsibilities of the government and
other entities; and to establish a certificatiosteyn and set special rules on nullification of
prescription and other matters so as to make altieendispute resolution procedures easier to
utilize, thereby enabling parties to a disputehoase the most suitable method for resolving
a dispute with the aim of appropriate realizatibthe rights and interests of the people”.

The following rule stipulates the basic prineipl
Article 3 of the ADR Act provides that, “(1) Alteative dispute resolution procedures shall,
as legal procedures for settling disputes, be drdcin a fair and appropriate manner while
respecting the voluntary efforts of the partiesttie dispute for dispute resolution, and be
aimed at achieving prompt dispute resolution based specialized expertise and in
accordance with the actual facts of the disputePé&sons involved in the alternative dispute
resolution procedures shall, in compliance with blasic concepts set forth in the preceding
paragraph, strive to cooperate and collaborate avithanother”.

II. Overview of the civil conciliation procedure

The civil conciliation is operated based on @ieil Conciliation Act (Act No. 222 of
1951). According to the Civil Conciliation Act, thedvil conciliation can be classified in (1)
General Civil Conciliation, (2) Conciliation on pigtes over Building Lots and Buildings, (3)
Conciliation on Agricultural Disputes, (4) Conctlian on Commercial Disputes, (5)
Conciliation on Disputes over Mining Pollution, (&onciliation on Disputes over Traffic
Accidents (7) Conciliation on Disputes over Pothatj etc., (8) Special Conciliation.

About the purpose of this act, there is a folloming. Article 1 of the Civil Conciliation Act
(Act No. 222 of 1951) provides that, “The purpodgettos Act is to achieve resolution of
disputes over civil affairs based on a compromistgvben the parties and in accordance with
the rules of reason and the circumstances of gpuths.”
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The following rules stipulate the role of the cdiation committee.

Article 5 of the Civil Conciliation Act provideshat, “(1) The court shall conduct
conciliation by a conciliation committee; provideapwever, that when the court finds it
appropriate, conciliation may be conducted by aygudlone. (2) The court shall, upon the
petition of a party, conduct conciliation by a citiaion committee, notwithstanding the
provisions of the proviso to the preceding paralgrap

Article 6 of the Civil Conciliation Act provides #ft, “A conciliation committee shall
be composed of a chief conciliator and two or nuive conciliation commissioners”.

Article 8 of the Civil Conciliation Act provides &, “(1) Civil conciliation
commissioners shall participate in the conciliatcmmducted by the conciliation committee,
and they shall, as ordered by the court, with garother conciliation cases, state opinions
based on their expert knowledge and experience, dggaions from the persons concerned
with the case for the resolution of the disputec@smissioned to do so, and perform other
necessary affairs as specified by the Supreme @oorter to process conciliation cases.”

The following rules exist at the final stage of thel conciliation.
Article 14 of the Civil Conciliation Act providedat, “Where there is no likelihood of any
agreement to be reached between the parties orewherconciliation committee finds that
the agreement reached is inappropriate, and itthuet does not make an order set forth in
Article 17, the conciliation committee may close tbase, considering that conciliation is
unsuccessful.”

Article 16 of the Civil Conciliation Act providedat, “When an agreement is reached
between the parties at conciliation and it is esdem a record, conciliation becomes
successful, and such entry shall have the samet eea judicial settlement.”

Article 17 of the Civil Conciliation Act providehat, “Where conciliation conducted
by the conciliation committee is unlikely to be sessful, and when the court finds it
appropriate, the court may, by its own authoritgd &m an extent that does not run counter to
the objects of the petitions of both parties, mak&cessary order for resolution of the case
by hearing the opinions of the civil conciliationoremissioners composing said conciliation
committee, giving consideration to equity in theéenest of both parties, and taking into
account all relevant circumstances. Through sadkrprthe court may order payment of
money, delivery of an object, or any other prowisod economic benefits.”

Article 18 of the Civil Conciliation Act providethat, “(1) A party or any interested
person may make an objection against the orddpsgétin the preceding Article. The period
for making such objection shall be two weeks fréma tday on which the party receives the
notice of the order.”

In this way, the civil conciliation is intended tesolve disputes over civil affairs in
accordance with the rules of the reason and theumistances of the disputes by a
compromise between the parties.

[1l. Norms of civil conciliation

As previously mentioned, the civil conciliation iistended to resolve disputes over
civil affairs in accordance with the rules of tleason and the circumstances of the disputes
by a compromise between the parties. Because sifttie norm that should depend in civil
conciliation is the rules of reason.

The following are examples of the basic valuefandivil conciliation.

(1) Resolution of disputes over civil affairs incardance with the rules of reason and the
circumstances of the disputes.
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The ADR system called civil conciliation is notratountry's original, but civil and family
conciliation are common at the following points.tB®ystems are common to the point of
planning resolution of disputes in accordance whth rules of reason and the circumstances
of the disputes by a compromise between the parties

A. The rules of reason as standards of disputeluésa
As a dispute solution norm, dispute solution séadd include various things such as judicial
precedents, theories, rules of reason, solutiomoagp of settlement in a suit, mediation and
arbitration, technical judgment, custom, law ofunal, etc..

B. The rules of reason as a fundamental value syste
The rules of reason is an abstract and contaimy hefinitions and synonyms such as:
“natural Justice,” “ex aequo et bono,” “ultima watiegis,” “gesundes Rechtsgefihl oder
Rechtsempfinden.”

IV. Structure of the fundamental value systemeanbidise of the civil conciliation

The considerable values in the civil conciliati@nde organized as follows:

(1) Justice
Value called the justice is regarded as importamt j the conciliation. Our legal system
consists on the common idea to be based on justideo plan fair solutions not only in the
Civil Procedure Law, but also the Civil Conciliatié\.ct.

(2) Logic (Legal inference and value judgment)
Legal inference and the value judgment have a prafaneaning in the conciliation. In the
conciliation practice, the solution criteria ofraffic accident are applied with modifications,
and legal inference and value judgment are readiglerfor granted.

(3) Judgment criteria
The legal value is the most important part of thiega in the conciliation.

(4) Exclusion of arbitrariness
In the conciliation, exclusion of arbitrarinessansidered that it is more basic for justice than
mere equality. The justice demands concretizatih the transparency of the criterion, and
the criterion requires exclusion of arbitrarines$.can be classified with the exclusion of
arbitrariness in "equity," “spirit of harmony,” fefiency," "rationality of dispute resolution,"
"fairness," "equality" and "appropriation.”

(5) Equity
When it is not proper to just apply the law, thenpiple of equity considers the individuality
of each case and keeps the balance according tmdhaity, makes modifications and it is
deeply-committed to the specific justice.

(6) A spirit of harmony
"Harmony" has a very deep meaning. The meanseofail is an argument and persuasion to
premise “"harmony." It prescribed that the Sevenfesicle Constitution (year 604)
considered being the Japanese first constitutiauldhdepend on an argument not military
power about the solution of the dispute in a clgawision. "The spirit of harmony” can be
classified in "agreement,"” "The trust deservesqutain,” and "general dispute solution.”

A. Agreement
The value called agreement is led by the spirihafmony, and how this spirit of

harmony develops in the conciliation practice.Ha basic value system in the background of
the legal proposition, "the conciliation is a pdatelispute solution by the compromise and
agreements between the parties,” it may be saidsfhidat of harmony exists. The value of
agreement branches out into three value: "spgciiice," "respect for intent of the parties,”
"flexibility of the solution."
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(a) Specific justice
In practice, every law does not fully match withe tBocial progress. Each law cannot
appropriately support various modern disputes dlecatr in the society. When lawyers solve
disputes in accordance with the circumstances efdisputes, the legal value called the
specific justice is taken firstly into consideratio
(b) Respect of intention of the parties
A Conciliation Committee aims at the agreementefetence to the free will of the parties.
The Conciliation Committee should persuade thegsato lead it to the voluntary agreement.
(c) Flexibility of dispute resolution
A Conciliation Committee can establish contenthaf tlispute resolution freely to be based on
an agreement of the parties. In the conciliatibwe, ¢onciliation committee can plan equity
and proper resolution in line with the fact of widual cases concretely.
B. Trust deserves protection
The conciliation must be carried out based on trastl the cooperation of
conciliators and both parties. To that end, coatalis must have good faith in deference to
the parties. The abuse of right is included in kgl value.
(a) Abuse of right
When a party negotiates insincerely and abuseprtbeedure of conciliation, the prohibition
of abuse of right plays the most important positiothe conciliation.
C. Holistic dispute resolution
The holistic dispute resolution is the resolutibattboth parties and experts and the
public opinion can be convinced, and is led byghgeit of harmony. The legal value called
holistic dispute resolution can be classified itiialance" and "profit.”
(a) Balance
When there is an obvious difference in power betwbe parties, it is necessary to lodge a
claim in order this difference to be nullified inder to guarantee equal opportunity.
(b) Profit
Profit can be classified in general profit and et profit.
(7) Efficiency
The value that an alternate method makes much dfivilh conciliation is this
effectiveness. Conciliators are there to take ewtayn seriously and the circumstances of a
party individually from the situation in support ah alternate method. The conciliators are
there to grasp the true intention from a party ranote a resolution from this standpoint. In
Europe and America, conciliators adopted part t#rahte method, and in Japan, conciliators
showed a stronger intention to solve using advantdghe both alternate and same sitting
method on a case-by-case basis. "Simplified, praamplt inexpensive dispute settlement” is
led by the value of effectiveness.
A. Simplified, prompt and inexpensive dispute es@iint
In conciliation practice, it may be said that pararily quick cheapness characteristics
of the resolution is given priority in comparisoittwa trial.
(8) Rationality of dispute resolution
The conciliation system should be utilized enougtsalve various kinds of disputes in the
everyday life rationally and reasonably.
(9) Fairness
The legal value of the fairness occupies the ingmbrposition in not only the case in the trial
but also the conciliation.
A. Neutrality
Some legal propositions that "the remark contehthe opposite party must be heard
equally" and "No judge can judge oneself* are idelll in legal value of neutrality.
Conciliators must be neutral and impatrtial in tbedliation practice.
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B. Impartiality
Conciliators must be neutral and impartial in ttunciliation practice. Legal value
called impartiality in the conciliation can be defd as a judgment and impartial fairness. It is
concerned with "fairness" and "neutrality".
(10) Equality
The legal value called equality falls into "Wheisisuspicious you should divvy up equally,”
and "You should carve-up by lot elsewhere wheneti@enot a method.”
(11) Appropriation
In the civil conciliation, it goes without sayirtgat value called appropriation is also
important.
A. Hunt for the truth
The truth of the case must be grasped well entuget the resolution according to the fact
of the case. It is common with legal value callpgrapriation.

V. Conclusion

In the civil conciliation, adjustment between seVesalues is required. Several values
to be considered are as mentioned above. Spebjifitaey are as follows: (1) Justice, (2)
Legal inference and value judgment, (3) Judgmeatgr@, (4) Exclusion of arbitrariness, (5)
Equity, (6) A spirit of harmony, (7) Efficiency, Y&Rationality of dispute resolution, (9)
Fairness, (10) Equality, (11) Appropriation. Thestnonportant thing is the balance between
these values.
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