
According to the traditional theory, succession law is strongly influenced by cultural factors.
However, this widely held view is challenged today. Our aim is to give an explanation of how
culture and political factors influence succession law with the help of experience from the
recodification of succession law in Hungary. We think that lawyers overvalue the role of
culture (traditions) in succession law; however, the political views of the governments can
influence the regulation of succession what can make a future harmonization of succession
law in the European Union less likely.

I Introduction

It is a popular view that succession traditions and succession law are strongly influenced by
cultural circumstances.1 According to this aspect, succession law is similar to family law and
this fact explains ‘why most publications on the law of succession aimed at an international
audience are only meant to give information on one or more particular systems of succession
law, without offering a comparative legal analysis. A comparison of succession laws is quite
often seen as not fruitful in the light of the differing underlying social, cultural, economic and
religious aspects; it is considered to be a senseless exercise.’2 These circumstances are seen to
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be why ‘succession law does not develop by rapid and radical changes, as for example, does
contract law’.3

These articles do not explain what they mean under the terms culture and traditions. Of
course, we do not try to give clear definitions for these expressions because it is impossible
in the frame of a short paper. However, we guess that we should understand under these
expressions in connection with succession and succession law that people have a common
knowledge of succession rules in different societies and they accept these rules; they think
these rules are correct – and they do not want these rules to be changed.4

However, this widely-held view is challenged today – especially by Reinhard Zimmermann,
who expresses his doubts about the idea that the differences in the succession rules of some
legal systems are based on cultural diversity.5 Our aim is to give another explanation of how
culture and political factors influence succession law with help of the experience of the
recodification of succession law in Hungary. The importance of this question is clear: if there
are significant culture-based differences between the succession rules of the member states of
the European Union then the success of a future harmonisation of succession law is rather
doubtful. However, if these cultural differences are not real, a future harmonisation is possible.

II The Most Important Difficulty in the Evaluation of Cultural Factors
on Succession Law

Before the detailed presentation of the above-mentioned main theories on the connection
between culture and succession law, we would like to draw attention to one important
deficiency which hinders us from finding the correct answer in this debate, namely that it is
unknown why succession traditions are different in some legal systems. The best example is, on
the one hand, the prevalence of intestacy and, on the other hand, the testation rate. 

The prevalence of intestacy is quite varied around the world. For example, in France
‘fewer than 10 per cent of estates are transferred by will and, according to an opinion poll, only
3 per cent of French adults have ever envisaged disinheriting a member of their family’.6 In
Italy, scholars ‘have been speaking of a ‘crisis of the will’ since the 1970s. […] This trend is
confirmed by more recent figures, which reveal that in 2009 only about 16 per cent of all
declared estates were distributed on the basis of a will.’7
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In other countries, testate succession is somewhat more popular (e.g. ‘between 25 and 35
per cent of the German population die testate’8 or Hungary where ‘around 30 per cent of
probates involve testamentary dispositions’).9 Moreover, testate succession is as common as
intestate succession or even more popular in some legal systems. For example, according to
a study from 2013, around half of the 19,103 Dutch respondents were found to have made
wills.10 Similarly, ‘although conclusive data are lacking, studies suggest that fewer than half of
all successions in Spain are intestate’,11 and ‘contrary to what seems generally to be assumed,
the vast majority of those who, in England and Wales, die leaving property of any significant
value choose to make wills. Intestacy, for those who have property of value, is very unusual’.12

We can find this mixed picture of the prevalence of intestacy not just in Europe, but all
around the world.13 For example, on the one hand, ‘testacy rates are quite low in Latin
America’, however Cuba is a notable exception;14 on the other hand, in Australia and New
Zealand, ‘most recent studies suggest a [testation] rate of 54 to 55 per cent for adults over the
age of 18. This may be increasing.’15

Despite all the data mentioned above, it is not known why the prevalence of testate
succession differs around the world.16 It is not known either why people write or do not write
a testament examining just one country. Ronald J. Scalise Jr. writes the following about this
question regarding the law of the United States where the rate of intestate succession is around
60 per cent: 

The exact reason for the prevalence of intestacy is uncertain. Some may feel they have too few
assets to need the services of an estate planner. Others may believe the laws of intestate succession
appropriately distribute their estate. Still others, no doubt, are hesitant to draft wills out of
a reluctance to contemplate their own mortality. Whatever the reason, the prevalence of intestacy
is clear, and only a detailed examination of the application and history of the rules of intestate
succession can shed light over the wisdom of its broadly applicable principles.17
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Of course, Ronald J. Scalise Jr. writes just about the law of the United States, but his thoughts
could be true for many other countries.18

We think that without answering this fundamental question we cannot close the debate
on the connection between culture and succession law. We thus hope that several legal and
sociological studies will soon deal with this problem, which could help us to answer the
question whether and why people write or do not write a will.

III Theories of the Cultural Influence in Succession Law

As we mentioned above, according to the traditional theory, succession law is strongly
influenced by cultural factors. The main argument that supports this concept is the tight
connection between family and succession, as well as between family law and succession
law.19 This theory is usually, accepted as an axiom, which does not need any explanation:
succession law is based on family relationships regulated by family law and the concept of
family and family law is influenced by cultural factors, and so succession law must be
influenced by them, too. 

However, Reinhard Zimmermann calls this theory, that cultural impacts would be that
important around succession law and these factors would be a real impediment in front of the
sense of comparative succession law and the harmonisation of succession law in the European
Union, into question. He collects several arguments in favour of his concept. We will
summarise the most important ones in the following paragraphs. 

First, he shows that there are important differences between the succession regulations
of similar legal systems – legal systems from the same legal culture – and there are important
similarities between the succession regulations of different legal systems – legal systems from
distinct legal cultures. However, if we accepted the theory of the important role of cultural
factors in succession law, it would mean that legal systems that are part of the same legal
culture should have similar succession regulations and legal systems that are part of distinct
legal cultures should have different succession regulation into question. Zimmermann gives
examples of the handwritten or holographic will: the legal systems of Latin America belong
to the same legal culture – these are part of the civil law systems with similar legal traditions
– but, on the one hand, the handwritten or holographic will is an orderly form of the
testaments in Paraguay, Panama and Peru; on the other hand, handwritten or holographic
wills are not acknowledged by the Uruguayan, Columbian and Bolivian law.20 It is also
interesting to notice the differences and similarities between the structure of intestate
succession in some legal systems. There are three different models: the ‘French’ system (e.g.
France and Italy), the ‘three-line system’ (e.g. Spain and Latin America) and the parentelic
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system (e.g. Germany and Switzerland). On the one hand, it is true that legal systems with
a similar legal culture often follows the same intestate succession model (e.g. Spain and Latin
American countries belong to the three-line system); on the other hand, it is also common that
legal systems with different legal cultures follows the same intestate succession model (e.g.
Germany as a civil law country follows the parentelic system, which is accepted by several
common law legal systems, see England and several states in the United States of America).21

Moreover, it has also happened in the recent history that a legal system changed the intestate
succession model as a result of the recodification of succession law. This happened in the
Netherlands in 2003: the Dutch Civil Code of 1838 followed the French Civil Code and its
intestate succession norms were close to the French model. However, the new Dutch Civil
Code of 2003 contains an almost pure parentelic model.22 Seeing these examples, we can
easily notice that fundamental succession norms could be different in similar legal systems and
could be similar in different legal systems.

As a second argument Zimmermann refers to the historical examples of (re)codifications.
For example, there was intense debate during the drawing up of the succession law norms in
the German Civil Code (Bürgerliches Gesetzbuch, BGB) at the end of the 19th century over
whether the model of handwritten or holographic will should be acknowledged, because this
testament form derived from French law and it was only known in that part of Germany that
was influenced by French law. It is not a surprise that lawyers argued against the handwritten
or holographic will by referring to cultural values. At last the concept of handwritten or
holographic will was incorporated by the legislator and, despite the heated historical debate,
this testament form is totally accepted in Germany and practically no-one knows that
handwritten or holographic wills have been imported from France.23

Finally, we emphasise that modern trends in the development of succession law in Europe
and in other parts or the world are quite similar as well. We should first mention that we notice
the liberalisation of the formal rules of testaments. Second, the circle of relatives who are
potential heirs is narrowing. The third trend is the elimination of the discriminative rules against
extra-marital and adopted children. Last but not least, we shall mention the strengthening of the
position of the surviving spouse.24 Seeing these trends, we shall ask: why would comparative
succession law and the harmonisation of succession law in the European Union be pointless?

If we consider all of these arguments, we have to admit that the role of cultural factors in
succession law is not evident. This conclusion seems to be weak but, as we mentioned before,
without the examination of some fundamental questions on the differences of succession
traditions between different societies, we cannot evaluate the importance of cultural factors
to succession law. It means that we shall not automatically accept these statements, that
culture and traditions have a significant influence on succession law, and we need to perform
wide quantitative research in this field before trying to answer this question.
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IV The Hungarian Example

As we presented above, the popular view that there is a tight connection between culture and
succession law is strongly questioned, especially by Reinhard Zimmermann. Reading his
convincing arguments, we could think that there are no serious impediments in the way of
a future harmonisation of succession law in the European Union. However, we must not forget
that there could be other factors than culture that could negatively influence legal harmoniza -
tion. The experience of the recodification of succession law in Hungary gives us good examples
for these possible impediments.

The Hungarian civil law was recodified at the beginning of the 21st century. The new
Hungarian Civil Code of 2013 (NHCC) entered into force on 15 March 2014. The Codification
Committee of the NHCC followed the principle of ‘minimalist’ recodification: only those
norms that had been questioned before, especially by the jurisprudence, were suggested as
those to be changed. 

First we would like to show that the importance of cultural factors in succession law was
clearly accepted by the Hungarian legislators. For example, this was the main reason for the
preservation of ‘lineal inheritance or succession’ ‘which, substantively, means that certain
properties are returned to the deceased’s family if the deceased leaves no children or
descendants, instead of going to the spouse’.25 As Lajos Vékás, the chairman of the Codification
Committee of the NHCC explains, the ‘reason for its retention was that the evidence from
both notarial and judicial practice indicated that this corresponded with the wishes of the
general population’.26 However, the need for this institution significantly decreased in 
the NHCC, which identifies the parents and the surviving spouse as the intestate heirs in the
absence of descendants – the former Hungarian Civil Code of 1959 (FHCC) identified just 
the surviving spouse as the only intestate heir in this situation. According to the new rules,
in the absence of descendants, the parents inherit together with the surviving spouse as
intestate heirs and ‘lineal inheritance’ only complete the rights of the parents. In contrast,
‘lineal inheritance’ was the only way for the parents to inherit after the deceased in the absence
of descendants in the frame of the FHCC. It means that, because of the belief in the rule of
culture in succession law, such a  legal institution, which was not really needed after the
amendment of other succession rules, was preserved.

We can see the same belief regarding compulsory share: the Codification Committee of
the NHCC did not want to change its main rules. It ‘has become an integral part of the
Hungarian private law culture; this cultural tradition practically survived the modifications of
the Civil Code [FHCC]’.27 However, the extent of the compulsory share – from half to one third
of the share the persons entitled to a compulsory share would receive as intestate heirs – was
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modified in the final version of NHCC because of an accepted amending proposal from
a member of parliament. Some lawyers protested at this solution – the justification for the
amending proposal was unknown – but there was no other reaction; the media did not pay
any attention.

We think that these two cases show that, if cultural factors in succession law are
overestimated, the belief in these factors is still strong among lawyers. And their beliefs highly
influence the legal harmonisation processes in the European Union.

Our second example for the possible impediments are political factors, which are
presented by the discussion of the legal position of cohabitants as intestate heirs28 in Hungary.
Cohabitation is increasingly common in Hungary: according to last census (2011), more than
910,000 Hungarians live in cohabitation. This number was about 250,000 in 1990.29 However,
cohabitants were not intestate heirs according to the FHCC and the Codification Committee
wanted to amend this rule because of these changes in Hungarian society. According to its
proposal, ‘a surviving extra-marital partner would have inherited a lifelong right to use the
residential apartment and the related personal chattels jointly used with the deceased. The
condition was that the partners shall have cohabitated for at least ten years, including the time
of the deceased’s death. However, this proposal was eventually not incorporated into the CC of
2013 [NHCC].’30 The explanation is that the original proposal was clearly supported by the
former socialist-liberal government – the earlier draft version of the NHCC from 2009, which
did not enter into force, finally incorporated this proposal – but after the 2010 elections the
new conservative government did not support the addition of cohabitants to the circle of
intestate heirs because of their rigid concept of family: it shall be based on the marriage
between a woman and a man. We therefore must not forget that not only cultural factors
could impede the harmonisation of succession law in European Union; there are other ones
as well. in the first place political factors. 

Finally, we would like to emphasise another interesting phenomenon in connection with
the recodification of succession law in Hungary. The NHCC does not follow some of the
international trends mentioned before. On the one hand, the ‘NHCC introduces one more
Parental with the great-grandparents of the deceased and their descendants’31 – according to
the FHCC, the descendants of the great-grandparents of the deceased could not be intestate
heirs. It means that the circle of relatives who are potential heirs has widened. On the other
hand, the position of the surviving spouse has weakened. As we mentioned before, she or he
is not the only heir in the absence of descendants – as was the case under the FHCC – but
must share the estate with the parents of the deceased.
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V Conclusions

First, we shall repeat that we will not understand the role of culture in succession law if we
do not know why succession traditions are different in some legal systems and what are the
reasons for the customs about succession by examining just one country, for example why
people write or do not write a testament. We cannot close the debate on the connection
between culture and succession law without legal and sociological studies dealing with this
issue.

Second, we shall make a distinction if we speak about culture: we can speak about the
culture of the population in a country and we can speak about legal culture or the culture of
the lawyers in a country. All the examples mentioned above show that culture in the second
meaning has a much more important role in succession law than in the first one. It means that
the population of the European Union could accept a new harmonised succession law quite
easily but the harmonising process would be very difficult because the lawyers working on it
would try to protect the values of their own national succession law as part of their legal
culture.

Third, we must not forget that several questions in succession law are not purely
professional-legal questions but political-ideological questions as well (e.g. the acceptance of
cohabitants or same-sex partners as intestate heirs). It means that the different political values
and views of the governments of the day could do more to hinder the harmonisation of
succession law in the European Union than the differences of legal cultures between the
member states.
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